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PROSPECTUS

3,519,514 Shares

Common Stock
​

This prospectus relates to the resale from time to time of up to 3,519,514 shares of common stock, par
value $0.001 per share, of KALA BIO, Inc. by the selling stockholders listed on page 8, including their
donees, pledgees, transferees or other successors-in-interest, which shares consist of (i) 1,197,314
outstanding shares of our common stock held by the selling stockholders, (ii) 292,800 shares of our common
stock issuable upon the conversion of outstanding shares of Series F Convertible Non-Redeemable Preferred
Stock, par value $0.001 per share, or the Series F Preferred Stock, held by certain of the selling
stockholders, (iii) 1,090,100 shares of our common stock issuable upon the conversion of outstanding shares
of Series G Convertible Non-Redeemable Preferred Stock, par value $0.001 per share, or the Series G
Preferred Stock, held by certain of the selling stockholders, and (iv) 939,300 shares of our common stock
issuable upon the conversion of outstanding shares of Series H Convertible Non-Redeemable Preferred
Stock, par value $0.001 per share, or the Series H Preferred Stock, held by the selling stockholders. We will
not receive any proceeds from the sale of the shares offered by this prospectus.

We have agreed, pursuant to registration rights agreements that we entered into with the selling
stockholders, to bear all of the expenses incurred in connection with the registration of these shares. The
selling stockholders will pay or assume discounts, commissions, fees of underwriters, selling brokers or
dealer managers and similar expenses, if any, incurred for the sale of these shares of our common stock.

The selling stockholders identified in this prospectus, or their donees, pledgees, transferees or other
successors-in-interest, may offer the shares from time to time on terms to be determined at the time of sale
through ordinary brokerage transactions or through any other means described in this prospectus under the
caption “Plan of Distribution.” The shares may be sold at fixed prices, at prevailing market prices at the
time of sale, at prices related to the prevailing market price, at varying prices determined at the time of sale
or at negotiated prices. For a list of the selling stockholders, see the section entitled “Selling Stockholders”
on page 8 of this prospectus.

We may amend or supplement this prospectus from time to time by filing amendments or supplements
as required. You should read the entire prospectus and any amendments or supplements carefully before you
make your investment decision.

Our common stock is listed on The Nasdaq Capital Market under the symbol “KALA.” On July 24,
2024, the last reported closing sale price of our common stock on The Nasdaq Capital Market was $7.37 per
share. You are urged to obtain current market quotations for our common stock.

​

Investing in our common stock involves significant risks. See “Risk Factors” beginning on page 4 of this
prospectus and in the documents incorporated by reference in this prospectus for a discussion of the factors you
should carefully consider before deciding to purchase our common stock.

Neither the Securities and Exchange Commission nor any state securities commission has approved or
disapproved of these securities or passed upon the adequacy or accuracy of this prospectus. Any representation
to the contrary is a criminal offense.

The date of this prospectus is                      , 2024.
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You should rely only on the information contained or incorporated by reference in this prospectus. We
have not and the selling stockholders have not authorized anyone else to provide you with different or
additional information from that contained or incorporated by reference in this prospectus. We take no
responsibility for, and can provide no assurance as to the reliability of, any other information that others
may give you. The selling stockholders are offering to sell, and seeking offers to buy, shares of our common
stock only in jurisdictions where offers and sales are permitted. You should assume that the information
appearing in this prospectus is accurate only as of the date on the front cover of this prospectus, regardless
of the time of delivery of this prospectus or of any sale of common stock. Our business, financial condition,
results of operations and prospects may have changed since such date.

Unless the context otherwise indicates, references in this prospectus to “we,” “our” and “us” refer,
collectively, to KALA BIO, Inc., a Delaware corporation, and its consolidated subsidiaries.
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PROSPECTUS SUMMARY

This summary highlights, and is qualified in its entirety by, the more detailed information included
elsewhere in this prospectus or incorporated by reference in this prospectus. This summary does not contain
all of the information that you should consider before investing in our common stock. You should read and
carefully consider the entire prospectus, especially the “Risk Factors” section of this prospectus, before
deciding to invest in our common stock.

Our Business

We are a clinical-stage biopharmaceutical company dedicated to the research, development and
commercialization of innovative therapies for rare and severe diseases of the front and back of the eye. Our
product candidate, KPI-012, which we acquired from Combangio, Inc., or Combangio, on November 15,
2021, is a mesenchymal stem cell secretome, or MSC-S, and is currently in clinical development for the
treatment of persistent corneal epithelial defects, or PCED, a rare disease of impaired corneal healing.
Based on the positive results of a Phase 1b clinical safety and efficacy trial of KPI-012 in patients with
PCED, along with favorable preclinical safety and efficacy results, we submitted an investigational new
drug application to the U.S. Food and Drug Administration, which was accepted in December 2022. In
February 2023, we dosed our first patient in our CHASE (Corneal Healing After SEcretome therapy)
Phase 2b clinical trial of KPI-012 for PCED in the United States.

We believe the multifactorial mechanism of action of KPI-012 also makes our MSC-S a platform
technology. We are evaluating the potential development of KPI-012 for additional rare front-of-the-eye
diseases, such as for the treatment of Limbal Stem Cell Deficiency and other rare corneal diseases that
threaten vision. In addition, we have initiated preclinical studies under our KPI-014 program to evaluate the
utility of our MSC-S platform for inherited retinal degenerative diseases, such as Retinitis Pigmentosa and
Stargardt Disease.

Corporate Information

We were incorporated under the laws of the state of Delaware on July 7, 2009 under the name Hanes
Newco, Inc. We subsequently changed our name to Kala Pharmaceuticals, Inc. on December 11, 2009 and to
KALA BIO, Inc. on August 2, 2023. Our principal executive offices are located at 1167 Massachusetts
Avenue, Arlington, MA 02476, and our telephone number is (781) 996-5252. Our website address is
www.kalarx.com. The information contained on, or that can be accessed through, our website is not a part of
this prospectus. We have included our website address in this prospectus solely as an inactive textual
reference.

Private Placements

On December 21, 2023, we entered into a securities purchase agreement, or the Series F Purchase
Agreement, with certain of the selling stockholders, or the Series F Investors, pursuant to which we issued
and sold to the Series F Investors an aggregate of 2,928 shares of our Series F Preferred Stock at a price per
share equal to $683.00, for aggregate gross proceeds of approximately $2.0 million.

On March 25, 2024, we entered into a securities purchase agreement, or the Series G Purchase
Agreement, with certain of the selling stockholders, or the Series G Investors, pursuant to which we issued
and sold to the Series G Investors an aggregate of 10,901 shares of our Series G Preferred Stock at a price
per share equal to $788.90, for aggregate gross proceeds of approximately $8.6 million.

On June 26, 2024, we entered into a securities purchase agreement, or the Series H Purchase
Agreement, with the selling stockholders, or the Series H Investors, pursuant to which we issued and sold to
the Series H Investors an aggregate of 1,197,314 shares of our common stock at a price per share equal to
$5.85 and an aggregate of 9,393 shares of our Series H Preferred Stock at a price per share equal to $585.00,
for aggregate gross proceeds of approximately $12.5 million.

For a detailed description of the transactions contemplated by the Series F Purchase Agreement,
Series G Purchase Agreement and Series H Purchase Agreement, see the section captioned “Selling
Stockholders” in this prospectus.
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We filed the registration statement on Form S-3, of which this prospectus is a part, to fulfill our
contractual obligations under the registration rights agreement we entered into pursuant to the terms of the
Series H Purchase Agreement to provide for the resale by certain of the selling stockholders of the shares of
common stock acquired pursuant to the Series H Purchase Agreement and the shares of common stock
issuable upon conversion of the Series H Preferred Stock acquired pursuant to the Series H Purchase
Agreement and to provide for the resale by certain other selling stockholders of shares of common stock
issuable upon conversion of the Series F Preferred Stock acquired pursuant to the Series F Purchase
Agreement, shares of common stock issuable upon conversion of the Series G Preferred Stock acquired
pursuant to the Series G Purchase Agreement, shares of common stock acquired pursuant to the Series H
Purchase Agreement and the shares of common stock issuable upon conversion of the Series H Preferred
Stock acquired pursuant to the Series H Purchase Agreement.
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THE OFFERING

Common Stock Offered by Selling
Stockholders 3,519,514 shares, consisting of 1,197,314 outstanding

shares of our common stock, 292,800 shares of our
common stock issuable upon the conversion of outstanding
shares of Series F Preferred Stock, 1,090,100 shares of our
common stock issuable upon the conversion of outstanding
shares of Series G Preferred Stock and 939,300 shares of
our common stock issuable upon the conversion of
outstanding shares of Series H Preferred Stock.

Use of Proceeds We will not receive any proceeds from the sale of shares in
this offering.

Risk Factors You should read the “Risk Factors” section of this
prospectus and in the documents incorporated by reference
in this prospectus for a discussion of factors to consider
carefully before deciding to invest in shares of our common
stock.

Nasdaq Capital Market Symbol “KALA”
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RISK FACTORS

Investing in our common stock involves significant risks. Before deciding whether to invest in our
common stock, you should consider carefully the risks and uncertainties described under the section
captioned “Risk Factors” contained in our most recent Annual Report on Form 10-K and our most recent
Quarterly Report on Form 10-Q and other filings we make with the Securities and Exchange Commission,
or the SEC, from time to time, which are incorporated by reference herein in their entirety, together with the
other information in this prospectus and in the documents incorporated by reference in this prospectus.

The risks described in our most recent Annual Report on Form 10-K and our most recent Quarterly
Report on Form 10-Q and the other filings we make with the SEC incorporated by reference herein are not
the only ones facing our company. Additional risks and uncertainties may also impair our business
operations. If any of the risks described in our most recent Annual Report on Form 10-K, our most recent
Quarterly Report on Form 10-Q and the other filings incorporated by reference herein occurs, our business,
financial condition, results of operations and future growth prospects could be harmed. In these
circumstances, the market price of our common stock could decline, and you may lose all or part of your
investment.
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CAUTIONARY NOTE REGARDING FORWARD-LOOKING STATEMENTS 
AND INDUSTRY DATA

This prospectus and the documents incorporated by reference in this prospectus contain certain
“forward-looking statements” within the meaning of Section 27A of the Securities Act of 1933, as amended,
or the Securities Act, and Section 21E of the Securities Exchange Act of 1934, as amended, the Exchange
Act.

All statements, other than statements of historical fact, contained or incorporated by reference in this
prospectus, including statements regarding our strategy, future operations, future financial position, future
revenue, projected costs, prospects, plans and objectives of management, are forward-looking statements.
The words “anticipate,” “believe,” “continue,” “could,” “estimate,” “expect,” “intend,” “may,” “might,”
“plan,” “potential,” “predict,” “project,” “should,” “target,” “would” and similar expressions are intended to
identify forward-looking statements, although not all forward-looking statements contain these identifying
words.

The forward-looking statements in this prospectus and the documents incorporated by reference in this
prospectus include, among other things, statements about:

our expectations with respect to our dependency on and potential advantages of KPI-012, our product
candidate for the treatment of persistent corneal epithelial defects, or PCED;

our expectations with respect to the potential impacts the sale of our commercial business to Alcon
Pharmaceuticals Ltd. and Alcon Vision, LLC, which we refer collectively as Alcon, will have on our
business, results of operations and financial condition;

our expectations with respect to, and the amount of, future milestone payments we may receive from
Alcon in connection with the sale of our commercial business;

our expectations with respect to, and the amount of, future milestone payments we may pay in
connection with the acquisition of Combangio, Inc., or Combangio, or the Combangio Acquisition;

our development efforts for KPI-012 and our ability to discover and develop new programs and
product candidates;

the timing, progress and results of clinical trials for KPI-012, including statements regarding the
timing of initiation and completion of clinical trials, dosing of subjects and the period during which
the results of the trials will become available;

the timing, scope and likelihood of regulatory filings, including the filing of any biologics license
applications for KPI-012 and any other product candidate we may develop in the future;

our ability to obtain regulatory approvals for KPI-012;

our commercialization, marketing and manufacturing capabilities and strategy for KPI-012, if
approved;

our estimates regarding potential future revenue from sales of KPI-012, if approved;

our ability to negotiate, secure and maintain adequate pricing, coverage and reimbursement terms
and processes on a timely basis, or at all, with third-party payors for KPI-012, if approved;

the rate and degree of market acceptance and clinical utility of KPI-012 and our estimates regarding
the market opportunity for KPI-012, if approved;

plans to pursue the development of, and the timing, progress and results of preclinical studies of,
KPI-012 for indications in addition to PCED, including Limbal Stem Cell Deficiency;

our expectations with respect to our determination to cease the development of our preclinical
pipeline programs that are unrelated to our mesenchymal stem cell secretome, or MSC-S, platform;

the timing, progress and results of preclinical studies for our KPI-014 program;

our expectations regarding our ability to fund our operating expenses, lease and debt service
obligations, and capital expenditure requirements with our cash on hand;
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our expectations regarding our ability to achieve the specified milestones under our award from the
California Institute for Regenerative Medicine, or CIRM, and obtain the full funding under the
CIRM award;

our expectations regarding our ability to comply with the covenants under our loan agreement;

our intellectual property position, including intellectual property acquired in the Combangio
Acquisition;

our ability to identify additional products, product candidates or technologies with significant
commercial potential that are consistent with our commercial objectives;

our estimates regarding expenses, future revenue, timing of any future revenue, capital requirements
and needs for additional financing;

the impact of government laws and regulations;

our competitive position;

developments relating to our competitors and our industry;

our ability to maintain and establish collaborations or obtain additional funding;

our business and business relationships, including with employees and suppliers; and

the potential impact of global economic and geopolitical developments on our business, operations,
strategy and goals.

We may not actually achieve the plans, intentions or expectations disclosed in our forward-looking
statements, and you should not place undue reliance on our forward-looking statements. Actual results or
events could differ materially from the plans, intentions and expectations disclosed in the forward-looking
statements we make. We have included important factors in the cautionary statements included, or
incorporated by reference, in this prospectus, particularly in the “Risk Factors” section, that we believe
could cause actual results or events to differ materially from the forward-looking statements that we make.
You should also carefully review the risk factors and cautionary statements described in the other
documents we file from time to time with the SEC, specifically our most recent Annual Report on Form 10-
K, our Quarterly Reports on Form 10-Q and our Current Reports on Form 8-K. Our forward-looking
statements do not reflect the potential impact of any future acquisitions, mergers, dispositions, joint
ventures or investments we may make.

You should read this prospectus, the documents incorporated by reference in this prospectus and the
documents that we have filed as exhibits to the registration statement of which this prospectus is a part
completely and with the understanding that our actual future results may be materially different from what
we expect. We do not assume any obligation to update any forward-looking statements, except as required
by applicable law.

This prospectus includes or incorporates by reference certain statistical and other industry and market
data that we obtained from industry publications and research, surveys and studies conducted by us and
third parties as well as our estimates of potential market opportunities. Industry publications and third-party
research, surveys and studies generally indicate that their information has been obtained from sources
believed to be reliable, although they do not guarantee the accuracy or completeness of such information.
Our estimates of the potential market opportunity for KPI-012 include several key assumptions based on our
industry knowledge, industry publications, third-party research and other surveys, which may be based on a
small sample size and may fail to accurately reflect market opportunities. While we believe that our internal
assumptions are reasonable, no independent source has verified such assumptions.
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USE OF PROCEEDS

We are filing the registration statement of which this prospectus is a part to permit the holders of the
shares of our common stock described in the section entitled “Selling Stockholders” to resell such shares.
We are not selling any shares under this prospectus, and we will not receive any proceeds from the sale or
other disposition of shares of our common stock held by the selling stockholders and offered hereby.

The selling stockholders will pay any discounts, commissions, fees of underwriters, selling brokers or
dealer managers and expenses incurred by the selling stockholders for brokerage, accounting, tax or legal
services or any other expenses incurred by the selling stockholders in disposing of the shares. We will bear
all other costs, fees and expenses incurred in effecting the registration of the shares covered by this
prospectus, including, without limitation, all registration and filing fees, Nasdaq listing fees and fees and
expenses of our counsel and our accountants.
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SELLING STOCKHOLDERS

Series F Private Placement

On December 21, 2023, we entered into a securities purchase agreement, or the Series F Purchase
Agreement, with certain institutional investors, or the Series F Investors, pursuant to which we agreed to
issue and sell, in a private placement priced at-the-market under Nasdaq rules, shares of our Series F
Preferred Stock for aggregate gross proceeds of approximately $2.0 million, which we refer to as the
Series F Private Placement. Pursuant to the Series F Purchase Agreement, at the closing of the Series F
Private Placement on December 22, 2023, we issued and sold to the Series F Investors 2,928 shares of
Series F Preferred Stock at a price per share equal to $683.00. The rights, preferences and privileges of the
Series F Preferred Stock are set forth in the Certificate of Designations, Preferences and Rights of Series F
Convertible Non-Redeemable Preferred Stock filed with the Secretary of State of the State of Delaware on
December 21, 2023, or the Series F Certificate of Designations.

Series G Private Placement

On March 25, 2024, we entered into a securities purchase agreement, or the Series G Purchase
Agreement, with certain institutional investors, or the Series G Investors, pursuant to which we agreed to
issue and sell, in a private placement priced at-the-market under Nasdaq rules, shares of our Series G
Preferred Stock for aggregate gross proceeds of $8.6 million, which we refer to as the Series G Private
Placement. Pursuant to the Series G Purchase Agreement, at the closing of the Series G Private Placement
on March 26, 2024, we issued and sold to the Series G Investors 10,901 shares of Series G Preferred Stock
at a price per share equal to $788.90. The rights, preferences and privileges of the Series G Preferred Stock
are set forth in the Certificate of Designations, Preferences and Rights of Series G Convertible Non-
Redeemable Preferred Stock filed with the Secretary of State of the State of Delaware on March 25, 2024,
or the Series G Certificate of Designations.

Series H Private Placement

On June 26, 2024, we entered into a securities purchase agreement, or the Series H Purchase
Agreement, with certain institutional investors, or the Series H Investors, pursuant to which we agreed to
issue and sell, in a private placement, shares of our common stock and shares of our Series H Preferred
Stock for aggregate gross proceeds of approximately $12.5 million, which we refer to as the Series H
Private Placement. Pursuant to the Series H Purchase Agreement, at the closing of the Series H Private
Placement on June 28, 2024, we issued and sold to the Series H Investors an aggregate of 1,197,314 shares
of common stock at a price per share equal to $5.85 and an aggregate of 9,393 shares of Series H Preferred
Stock at a price per share equal to $585.00. The rights, preferences and privileges of the Series H Preferred
Stock are set forth in the Certificate of Designations, Preferences and Rights of Series H Convertible Non-
Redeemable Preferred Stock filed with the Secretary of State of the State of Delaware on June 26, 2024, or
the Series H Certificate of Designations.

In connection with the Series H Private Placement, we entered into a registration rights agreement with
certain of the Series H Investors, dated as of June 26, 2024, or the 2024 Registration Rights Agreement,
pursuant to which we agreed to file a registration statement with the Securities and Exchange Commission
covering the resale of the shares of common stock and the shares of common stock issuable upon conversion
of the shares of Series H Preferred Stock acquired by certain of the Series H Investors in the Series H
Private Placement. The 2024 Registration Rights Agreement includes customary indemnification rights in
connection with the registration statement. The registration statement of which this prospectus is a part has
been filed in accordance with the 2024 Registration Rights Agreement. We also agreed with the Baker
Funds (as defined below) in each of the Series F Purchase Agreement, Series G Purchase Agreement and
Series H Purchase Agreement to register for resale the shares of common stock and the shares of common
stock issuable upon conversion of preferred stock issued to the Baker Funds pursuant to such purchase
agreements, upon demand by such investors, in accordance with the terms and conditions of the registration
rights agreement, dated March 2, 2023, by and among us and the Baker Funds, or the 2023 Registration
Rights Agreement.
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The foregoing summary descriptions of the Series F Purchase Agreement, the Series G Purchase
Agreement, the Series H Purchase Agreement, the 2023 Registration Rights Agreement and the 2024
Registration Rights Agreement do not purport to be complete and are qualified in their entirety by reference
to the full text of such documents, which are filed as exhibits to the registration statement of which this
prospectus is a part and are incorporated by reference herein.

Beneficial Ownership Limitation

Each share of Series F Preferred Stock, Series G Preferred Stock and Series H Preferred Stock is
initially convertible into 100 shares of our common stock (subject to adjustment as provided in the
applicable Certificate of Designations) at any time at the option of the holder, provided that the holder will
be prohibited, subject to certain exceptions, from converting such shares of preferred stock for shares of
common stock to the extent that immediately prior to or following such conversion, the holder, together
with its affiliates and other attribution parties, would own in excess of 9.99% of the total number of shares
of our common stock then issued and outstanding after giving effect to such conversion, which percentage
may be changed at the holder’s election to a lower percentage at any time or to a higher percentage not to
exceed 19.99% upon 61 days’ notice to us, which we refer to, collectively, as the Beneficial Ownership
Limitation.

Scope of this Prospectus

This prospectus covers the sale or other disposition by the selling stockholders of up to the total
number of shares of our common stock that were issued to the Series H Investors pursuant to the Series H
Purchase Agreement, plus the total number of shares of our common stock issuable upon conversion of
(1) the shares of Series F Preferred Stock issued to the Series F Investors pursuant to the Series F Purchase
Agreement, (2) the shares of Series G Preferred Stock issued to the Series G Investors pursuant to the
Series G Purchase Agreement and (3) the shares of Series H Preferred Stock issued to the Series H Investors
pursuant to the Series H Purchase Agreement, in each case, without giving effect to the Beneficial
Ownership Limitation described above. The shares of common stock covered hereby may be offered from
time to time by each selling stockholder, provided that the shares of common stock issuable upon
conversion of the Series F Preferred Stock, Series G Preferred Stock and Series H Preferred Stock, as
applicable, may only be offered after the relevant shares of preferred stock are converted into shares of
common stock pursuant to the terms of the applicable Certificate of Designations.

Beneficial Ownership of Selling Stockholders

The table below sets forth, to our knowledge, information concerning the beneficial ownership of
shares of our common stock held by the selling stockholders as of June 30, 2024. The information in the
table below with respect to the selling stockholders has been obtained from the respective selling
stockholders. When we refer to the “selling stockholders” in this prospectus, or, if required, a post-effective
amendment to the registration statement of which this prospectus is a part, we mean the selling stockholders
listed in the table below as offering shares, as well as their respective donees, pledgees, transferees or other
successors-in-interest. Throughout this prospectus, when we refer to the shares of our common stock being
registered on behalf of the selling stockholders, we are referring to the shares of our common stock and the
shares of our common stock issued or issuable upon conversion of the shares of Series F Preferred Stock,
Series G Preferred Stock and Series H Preferred Stock issued to the selling stockholders pursuant to the
Series F Purchase Agreement, Series G Purchase Agreement and Series H Purchase Agreement, as
applicable, without giving effect to the Beneficial Ownership Limitation described above. The selling
stockholders may sell all, some or none of the shares of our common stock subject to this prospectus. See
the “Plan of Distribution” section of this prospectus as it may be supplemented and amended from time to
time.

In the table below, the number of shares of common stock beneficially owned prior to the offering for
each selling stockholder includes all shares of our common stock beneficially held by such selling
stockholder as of June 30, 2024, including (1) all shares of our common stock purchased by such selling
stockholder pursuant to the Series H Purchase Agreement and (2) all shares of our common stock issuable
upon conversion of the Series E Preferred Stock (as defined below), Series F Preferred Stock, Series G
Preferred Stock and
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Series H Preferred Stock held by such selling stockholder, in each case, subject to the Beneficial Ownership
Limitation. The percentages of shares owned prior to and after the offering are calculated based on
4,598,419 shares of our common stock outstanding as of June 30, 2024. Such amount includes the
outstanding shares of common stock offered by this prospectus but does not include any shares of common
stock offered by this prospectus that are issuable upon the conversion of the Series F Preferred Stock,
Series G Preferred Stock or Series H Preferred Stock.

Beneficial ownership is determined in accordance with the rules of the SEC and includes voting or
investment power with respect to our common stock. Generally, a person “beneficially owns” shares of our
common stock if the person has or shares with others the right to vote those shares or to dispose of them, or
if the person has the right to acquire voting or disposition rights within 60 days. In computing the number of
shares of our common stock beneficially owned by a selling stockholder and the percentage ownership of
that selling stockholder, we deemed outstanding shares of common stock issuable upon conversion of the
Series E Preferred Stock, Series F Preferred Stock, Series G Preferred Stock or Series H Preferred Stock, as
applicable, held by that selling stockholder up to the Beneficial Ownership Limitation because such shares
are issuable within 60 days of June 30, 2024. We did not deem these shares outstanding, however, for the
purpose of computing the percentage ownership of any other person. The inclusion of any shares in this
table does not constitute an admission of beneficial ownership for any selling stockholder named below.

​ ​ ​

Shares of

Common Stock


Beneficially Owned

Prior to Offering ​

​

Number of

Shares of


Common Stock

Being


Offered ​

​

Shares of

Common Stock


to be Beneficially

Owned After


Offering ​
Name of Selling Stockholder ​ ​ Number ​ ​Percentage ​ ​ Number ​ ​Percentage​

Entities affiliated with Baker Bros. Advisors LP ​​​​891,335​​​ ​​19.38 ​​​ ​​2,237,522 ​​​​​480,777​​​ ​​9.99 ​​
Affiliates of SR One Capital Management, LP ​​​​461,061​​​ ​​ 9.99 ​​​ ​​ 854,661 ​​​​​ —​​​ ​​ — ​​
Entities affiliated with ADAR1 Capital Management

GP, LLC ​​​​461,331​​​ ​​ 9.99 ​​​ ​​ 427,331 ​​​​​312,500​​​ ​​6.80 ​​
​

The number of shares of our common stock in the column “Number of Shares of Common Stock Being
Offered” represents all of the shares of our common stock that a selling stockholder may offer and sell
from time to time under this prospectus, including shares issuable upon conversion of the Series F
Preferred Stock, Series G Preferred Stock or Series H Preferred Stock, as applicable, without giving
effect to the Beneficial Ownership Limitation.

We do not know when or in what amounts the selling stockholders may offer shares for sale. The
selling stockholders might not sell any or might sell all of the shares offered by this prospectus.
Because the selling stockholders may offer and sell all, some or none of the shares offered pursuant to
this prospectus, and because there are currently no agreements, arrangements or understandings with
respect to the sale of any of the shares, we cannot estimate the number of the shares that will be held by
the selling stockholders after completion of the offering. However, for purposes of this table, we have
assumed that, after completion of the offering, none of the shares covered by this prospectus will be
held by the selling stockholders, including all shares of common stock issuable upon conversion of the
Series F Preferred Stock, Series G Preferred Stock and Series H Preferred Stock.
The shares reported under “Shares of Common Stock Beneficially Owned Prior to Offering” consist of
(i) 87,876 shares of common stock held by 667, L.P. and (ii) 803,459 shares of common stock held by
Baker Brothers Life Sciences, L.P. We refer to Baker Brothers Life Sciences, L.P. and 667, L.P.
together as the Baker Funds. The Baker Funds are prohibited from converting shares of Series E
Preferred Stock, Series F Preferred Stock, Series G Preferred Stock and Series H Preferred Stock into
shares of common stock to the extent that immediately prior to or following such conversion, the
holder, together with its affiliates and other attribution parties, would own in excess of 9.99% of the
total number of shares of our common stock then issued and outstanding after giving effect to such
conversion, which percentage may be changed at the holder’s election to a lower percentage at any time
or to a higher percentage not to exceed 19.99% upon 61 days’ notice to us. As a result, the shares
reported under “Shares of Common Stock Beneficially Owned Prior to Offering” does not include
6,737,400 shares
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of common stock issuable upon conversion of shares of Series E Preferred Stock, Series F Preferred
Stock, Series G Preferred Stock and/or Series H Preferred Stock held by the Baker Funds. The shares
reported under “Number of Shares of Common Stock Being Offered” consist of (i) the shares of
common stock issued to the Baker Funds in the Series H Private Placement and (ii) the shares of
common stock issuable upon conversion of the Series F Preferred Stock, Series G Preferred Stock and
Series H Preferred Stock held by the Baker Funds described above, in each case, without giving effect
to the Beneficial Ownership Limitation. Due to the Beneficial Ownership Limitation, the Baker Funds
cannot presently convert any shares of Series E Preferred Stock, Series F Preferred Stock, Series G
Preferred Stock and/or Series H Preferred Stock. Baker Bros. Advisors LP, or Advisor, is the
management company and investment adviser to the Baker Funds and has sole voting and investment
power with respect to the shares held by the Baker Funds. Baker Bros. Advisors (GP) LLC, or Advisor
GP, is the sole general partner of Advisor. Julian C. Baker and Felix J. Baker are managing members of
Advisor GP. Advisor GP, Felix J. Baker, Julian C. Baker, and Advisor may be deemed to be beneficial
owners of the securities directly held by the Baker Funds. Julian C. Baker, Felix J. Baker, Advisor GP
and Advisor disclaim beneficial ownership of all shares held by the Baker Funds, except to the extent
of their indirect pecuniary interest therein. The address for the above referenced entities and persons is
860 Washington Street, 3rd Floor, New York, NY 10014.
The shares reported under “Shares of Common Stock Beneficially Owned Prior to Offering” consist of
(i) 443,661 shares of common stock and (ii) 17,400 shares of common stock issuable upon conversion
of shares of Series H Preferred Stock held by SR One Capital Fund II Aggregator, LP, or SR One. SR
One is prohibited from converting shares of Series H Preferred Stock into shares of common stock to
the extent that immediately prior to or following such conversion, the holder, together with its affiliates
and other attribution parties, would own in excess of 9.99% of the total number of shares of our
common stock then issued and outstanding after giving effect to such conversion, which percentage
may be changed at the holder’s election to a lower percentage at any time or to a higher percentage not
to exceed 19.99% upon 61 days’ notice to us. As a result, the shares reported under “Shares of
Common Stock Beneficially Owned Prior to Offering” does not include 393,600 shares of common
stock issuable upon conversion of shares of Series H Preferred Stock held by SR One. The shares
reported under “Number of Shares of Common Stock Being Offered” consist of (i) the shares reported
as beneficially owned by SR One under “Shares of Common Stock Beneficially Owned Prior to
Offering” and (ii) the shares of common stock issuable upon conversion of the Series H Preferred Stock
held by SR One, in each case, without giving effect to the Series H Beneficial Ownership Limitation.
SR One disclaims beneficial ownership of any shares of common stock the issuance of which would
violate the Beneficial Ownership Limitation. SR One Capital Partners II, LP, is the general partner of
SR One. SR One Capital Management, LLC, is the general partner of SR One Capital Partners II, LP.
Simeon George, MD, is the Manager of SR One Capital Management, LLC. SR One Capital Partners
II, LP, SR One Capital Management, LLC and Simeon George, MD, share voting and investment power
with respect to the shares directly held by SR One Capital Fund II Aggregator, LP. All indirect holders
of the above referenced shares disclaim beneficial ownership of all applicable shares except to the
extent of their pecuniary interest therein. The address for the above referenced entities and person is
985 Old Eagle School Road, Suite 511, Wayne, PA 19087.
The shares reported under “Shares of Common Stock Beneficially Owned Prior to Offering” consist of
(i) 405,920 shares of common stock held by ADAR1 Partners, LP, or ADAR1, (ii) 35,511 shares of
common stock held by Spearhead Insurance Solutions IDF, LLC — Series ADAR1, or Spearhead, and
(iii) 19,900 shares of common stock issuable upon conversion of shares of Series H Preferred Stock
held by ADAR1 and Spearhead, or the ADAR1 Funds. The ADAR1 Funds are prohibited from
converting shares of Series H Preferred Stock into shares of common stock to the extent that
immediately prior to or following such conversion, the holder, together with its affiliates and other
attribution parties, would own in excess of 9.99% of the total number of shares of our common stock
then issued and outstanding after giving effect to such conversion, which percentage may be changed at
the holder’s election to a lower percentage at any time or to a higher percentage not to exceed 19.99%
upon 61 days’ notice to us. As a result, the shares reported under “Shares of Common Stock
Beneficially Owned Prior to Offering” does not include 278,500 shares of common stock issuable upon
conversion of shares of Series H Preferred Stock held by the ADAR1 Funds. The shares reported under
“Number of Shares of Common Stock Being Offered” consist of (i) the shares of common stock issued
to the
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ADAR1 Funds in the Series H Private Placement and (ii) the shares of common stock issuable upon
conversion of the Series H Preferred Stock held by the ADAR1 Funds, in each case, without giving
effect to the Beneficial Ownership Limitation. The ADAR1 Funds disclaim beneficial ownership of any
shares of common stock the issuance of which would violate the Beneficial Ownership Limitation. The
investment manager of ADAR1 and the sub-adviser of Spearhead is ADAR1 Capital Management,
LLC. The general partner of ADAR1 is ADAR1 Capital Management GP, LLC. The manager of
ADAR1 Capital Management GP, LLC is Daniel Schneeberger. This individual may be deemed to have
shared voting and investment power of the securities held by the ADAR1 Funds. This individual
disclaims beneficial ownership of such securities, except to the extent of his pecuniary interest therein.
The address for the above referenced entities and person is 3503 Wild Cherry Drive, Building 9,
Austin, TX 78738.

Relationships with Selling Stockholders

None of the selling stockholders has had a material relationship with us or any of our subsidiaries
within the past three years except as set forth herein.

Entities Affiliated with Baker Bros. Advisors LP

Series E Private Placement

In November 2022, we entered into a securities purchase agreement, or the Series E Purchase
Agreement, with the Baker Funds, who are identified as selling stockholders in the table above, pursuant to
which we issued and sold, in a private placement priced at-the-market under Nasdaq rules, shares of our
common stock and Series E Convertible Non-Redeemable Preferred Stock, par value $0.001 per share, or
the Series E Preferred Stock, which we refer to as the Series E Private Placement. In addition, we also
entered into the 2023 Registration Rights Agreement with the Baker Funds.

Under the Series E Purchase Agreement, the Baker Funds have certain participation rights. If at any
time during the four-year period following December 1, 2022, or the Participation Period, we propose to
offer and sell new equity securities in an offering that is conducted pursuant to an exemption from
registration under the Securities Act of 1933, as amended, or the Securities Act, or in an offering that is
registered under the Securities Act that is not conducted as a firm-commitment underwritten offering, then,
subject to compliance with securities laws and regulations, we have agreed to offer each Baker Fund the
right to purchase its pro rata share of the total amount of the new equity securities, subject to certain
conditions and limitations. In addition, if during the Participation Period, we propose to offer and sell new
equity securities in a firm-commitment underwritten offering registered under the Securities Act, then
subject to compliance with securities laws and regulations, we have agreed to use our commercially
reasonable efforts to cause the managing underwriters of such offering to contact the Investors about
potentially participating in such offering and to provide to each Baker Fund the opportunity to purchase its
pro rata share of such new equity securities, subject to certain conditions and limitations. The participation
rights will terminate if the Baker Funds are offered the opportunity to participate in an offering pursuant to
the participation rights and do not purchase at least 50% of their aggregate pro rata share of the new equity
securities offered for sale in such offering.

Under the Series E Purchase Agreement, the Baker Funds also have the right to have up to two non-
voting observers attend and participate in all of our board of directors and committee meetings and, subject
to the Baker Funds owning directly specified minimum amounts of our common stock, the right to have our
board of directors nominate and recommend for election by the stockholders up to three Baker Fund
designees to our board of directors (one designee at 9.9%, two designees at 15.0% and three designees at
25.0%) designated by the Baker Funds, provided that at such time as the Baker Funds have designated three
board designees, at least one such designee must qualify as an “independent” director under Nasdaq rules
and be acceptable to the members of our board of directors who are not Baker Fund designees.

The Baker Funds’ participation rights, observer rights and board designation rights also will terminate
at such time as the Baker Funds and their affiliates cease to own, in the aggregate, specified minimum
amounts of the shares purchased in the Series E Private Placement.
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Under the Series E Purchase Agreement, we also agreed that we will not without the prior approval of
the requisite Baker Funds (i) issue or authorize the issuance of any equity security that is senior or
pari passu to the Series E Preferred Stock with respect to liquidation preference, (ii) incur any additional
indebtedness for borrowed money in excess of $1,000,000, in the aggregate, outside the ordinary course of
business, subject to specified exceptions, including the refinancing of our existing indebtedness or (iii) pay
or declare any dividend or make any distribution on, any shares of our capital stock, subject to specified
exceptions.

Series F Private Placement

As discussed above, in December 2023, we entered into the Series F Purchase Agreement with the
Series F Investors, who are identified as the Baker Funds in the table above, pursuant to which we issued
and sold shares of Series F Preferred Stock in the Series F Private Placement. Under the Series F Purchase
Agreement, we agreed that we will not without the prior approval of the requisite Baker Funds (i) issue or
authorize the issuance of any equity security that is senior or pari passu to the Series F Preferred Stock with
respect to liquidation preference, (ii) incur any additional indebtedness for borrowed money in excess of
$1,000,000, in the aggregate, outside the ordinary course of business, subject to specified exceptions,
including the refinancing of our existing indebtedness or (iii) pay or declare any dividend or make any
distribution on, any shares of our capital stock, subject to specified exceptions.

Series G Private Placement

As discussed above, in March 2024, we entered into the Series G Purchase Agreement with the
Series G Investors, who are identified as the Baker Funds in the table above, pursuant to which we issued
and sold shares of Series G Preferred Stock in the Series G Private Placement. Under the Series G Purchase
Agreement, we agreed that we will not without the prior approval of the requisite Baker Funds (i) issue or
authorize the issuance of any equity security that is senior or pari passu to the Series G Preferred Stock with
respect to liquidation preference, (ii) incur any additional indebtedness for borrowed money in excess of
$1,000,000, in the aggregate, outside the ordinary course of business, subject to specified exceptions,
including the refinancing of our existing indebtedness or (iii) pay or declare any dividend or make any
distribution on, any shares of our capital stock, subject to specified exceptions.

Series H Private Placement

As discussed above, in June 2024, we entered into the Series H Purchase Agreement with the Series H
Investors, who are identified as the selling stockholders in the table above, including the Baker Funds,
pursuant to which we issued and sold shares of our common stock and Series H Preferred Stock in the
Series H Private Placement. Under the Series H Purchase Agreement, we agreed that we will not without the
prior approval of the requisite Series H Investors issue or authorize the issuance of any equity security that
is senior or pari passu to the Series H Preferred Stock with respect to liquidation preference. In addition, we
also entered into the 2024 Registration Rights Agreement with certain of the Series H Investors, as more
fully described above.
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DESCRIPTION OF CAPITAL STOCK

The following description of our capital stock is intended as a summary only and therefore is not a
complete description of our capital stock. This description is based upon, and is qualified by reference to,
our certificate of incorporation, our by-laws and applicable provisions of the Delaware General Corporate
Law. You should read our certificate of incorporation and our by-laws, which are filed as exhibits to the
registration statement of which this prospectus is a part, for the provisions that are important to you.

Our authorized capital stock consists of 120,000,000 shares of common stock, par value $0.001 per
share, and 5,000,000 shares of preferred stock, par value $0.001 per share, of which (i) 54,000 shares of
preferred stock are designated the “Series E Convertible Non-Redeemable Preferred Stock,” or the Series E
Preferred Stock, (ii) 2,928 shares of preferred stock are designated the “Series F Convertible Non-
Redeemable Preferred Stock”, or the Series F Preferred Stock, (iii) 10,901 shares of preferred stock are
designated the “Series G Convertible Non-Redeemable Preferred Stock,” or the Series G Preferred Stock,
and (iv) 9,393 shares of preferred stock are designated the “Series H Convertible Non-Redeemable
Preferred Stock,” or the Series H Preferred Stock.

As of June 30, 2024, 4,598,419 shares of common stock were outstanding, 51,246 shares of Series E
Preferred Stock were outstanding, 2,928 shares of Series F Preferred Stock were outstanding, 10,901 shares
of Series G Preferred Stock were outstanding and 9,393 shares of Series H Preferred Stock were
outstanding.

Common Stock

Annual Meeting.   Annual meetings of our stockholders are held on the date designated in accordance
with our by-laws. Written notice must be mailed to each stockholder entitled to vote not less than ten nor
more than 60 days before the date of the meeting. The presence in person or by proxy of the holders of one
third of the voting power of the shares of the capital stock of the corporation issued and outstanding and
entitled to vote at such meeting constitutes a quorum for the transaction of business at meetings of the
stockholders. Special meetings of the stockholders may be called for any purpose by the board of directors,
the chairman of the board or the chief executive officer. Except as may be otherwise provided by applicable
law, our certificate of incorporation or our by-laws, all elections of directors shall be decided by a plurality,
and all other questions shall be decided by a majority, of the votes cast by stockholders entitled to vote
thereon at a duly held meeting of stockholders at which a quorum is present.

Voting Rights.   Holders of our common stock are entitled to one vote for each share held on all matters
submitted to a vote of stockholders and do not have cumulative voting rights.

Dividends.   Holders of common stock are entitled to receive proportionately any dividends as may be
declared by our board of directors, subject to any preferential dividend rights of outstanding preferred stock.

Liquidation and Dissolution.   In the event of our liquidation or dissolution, the holders of our common
stock are entitled to receive proportionately all assets available for distribution to stockholders after the
payment of all debts and other liabilities and subject to any preferential rights of any outstanding preferred
stock.

Other Rights.   Holders of our common stock have no preemptive, subscription, redemption or
conversion rights. The rights, preferences and privileges of holders of our common stock are subject to and
may be adversely affected by the rights of the holders of our Series E Preferred Stock, Series F Preferred
Stock, Series G Preferred Stock and Series H Preferred Stock and shares of any series of our preferred stock
that we may designate and issue in the future.

Transfer Agent and Registrar.   Equiniti Trust Company, LLC is transfer agent and registrar for the
common stock.

Nasdaq Capital Market.   Our common stock is listed on The Nasdaq Capital Market under the symbol
“KALA”.
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Preferred Stock

General Description

We are authorized to issue “blank check” preferred stock, which may be issued in one or more series
upon authorization of our board of directors. Our board of directors is authorized to fix the designations,
powers, preferences and the relative, participating, optional or other special rights and any qualifications,
limitations and restrictions of the shares of each series of preferred stock. The authorized shares of our
preferred stock are available for issuance without further action by our stockholders, unless such action is
required by applicable law or the rules of any stock exchange on which our securities may be listed. If the
approval of our stockholders is not required for the issuance of shares of our preferred stock, our board may
determine not to seek stockholder approval.

A series of our preferred stock could, depending on the terms of such series, impede the completion of
a merger, tender offer or other takeover attempt. Our board of directors will make any determination to issue
preferred shares based upon its judgment as to the best interests of our stockholders. Our directors, in so
acting, could issue preferred stock having terms that could discourage an acquisition attempt through which
an acquirer may be able to change the composition of our board of directors, including a tender offer or
other transaction that some, or a majority, of our stockholders might believe to be in their best interests or in
which stockholders might receive a premium for their stock over the then-current market price of the stock.

Series E Preferred Stock, Series F Preferred Stock, Series G Preferred Stock and Series H Preferred Stock

Certificates of Designation.   Pursuant to our Certificate of Designations, Preferences and Rights of
Series E Convertible Non-Redeemable Preferred Stock, or the Series E Certificate of Designations, filed
with the Secretary of State of the State of Delaware, we designated 54,000 shares of our authorized and
unissued preferred stock as Series E Preferred Stock, and established the rights, preferences and privileges
of the Series E Preferred Stock, which are summarized below. Pursuant to our Certificate of Designations,
Preferences and Rights of Series F Convertible Non-Redeemable Preferred Stock, or the Series F Certificate
of Designations, filed with the Secretary of State of the State of Delaware, we designated 2,928 shares of
our authorized and unissued preferred stock as Series F Preferred Stock, and established the rights,
preferences and privileges of the Series F Preferred Stock, which are summarized below. Pursuant to our
Certificate of Designations, Preferences and Rights of Series G Convertible Non-Redeemable Preferred
Stock, or the Series G Certificate of Designations, filed with the Secretary of State of the State of Delaware,
we designated 10,901 shares of our authorized and unissued preferred stock as Series G Preferred Stock,
and established the rights, preferences and privileges of the Series G Preferred Stock, which are summarized
below. Pursuant to our Certificate of Designations, Preferences and Rights of Series H Convertible Non-
Redeemable Preferred Stock, or the Series H Certificate of Designations, filed with the Secretary of State of
the State of Delaware, we designated 9,393 shares of our authorized and unissued preferred stock as
Series H Preferred Stock, and established the rights, preferences and privileges of the Series F Preferred
Stock, which are summarized below.

Conversion.   Each share of Series E Preferred Stock, Series F Preferred Stock, Series G Preferred
Stock and Series H Preferred Stock is initially convertible into 100 shares of our common stock (subject to
adjustment as provided in the applicable Certificate of Designations) at any time at the option of the holder,
provided that the holder will be prohibited, subject to certain exceptions, from converting such shares of
preferred stock for shares of our common stock to the extent that immediately prior to or following such
conversion, the holder, together with its affiliates and other attribution parties, would own in excess of
9.99% of the total number of shares of our common stock then issued and outstanding after giving effect to
such conversion, which percentage may be changed at the holder’s election to a lower percentage at any
time or to a higher percentage not to exceed 19.99% upon 61 days’ notice to us, which we refer to,
collectively, as the Beneficial Ownership Limitation.

Voting Rights.   The shares of Series E Preferred Stock, Series F Preferred Stock, Series G Preferred
Stock and Series H Preferred Stock will generally have no voting rights, except to the extent provided by
applicable law, and except that (i) the consent of the holders of a majority of the outstanding Series E
Preferred Stock will be required to waive any provisions of our Series E Certificate of Designations, (ii) the
consent of the holders of a majority of the outstanding Series F Preferred Stock will be required to waive
any
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provisions of our Series F Certificate of Designations, (iii) the consent of the holders of a majority of the
outstanding Series G Preferred Stock will be required to waive any provisions of our Series G Certificate of
Designations and (iv) the consent of the holders of two-thirds of the outstanding Series H Preferred Stock
will be required to waive any provisions of our Series H Certificate of Designations.

Rank.   The Series E Preferred Stock, the Series F Preferred Stock, the Series G Preferred Stock and
Series H Preferred Stock shall rank:

on parity with each other and on parity with any class or series of our capital stock created in the
future specifically ranking by its terms on parity with such series of preferred stock, or collectively,
the Parity Securities;

senior to all of our common stock;

senior to any class or series of our capital stock created in the future specifically ranking by its terms
junior to each such series of preferred stock, or the Junior Securities;

junior to any class or series of our capital stock created in the future specifically ranking by its terms
senior to each such series of preferred stock, or the Senior Securities;

in each case, as to distributions of assets upon our liquidation, dissolution or winding up, whether
voluntarily or involuntarily, each of which we refer to as a Dissolution.

Dissolution.   In the event of a Dissolution, subject to any prior or superior rights of the holders of
Senior Securities, if any, the holders of the Series E Preferred Stock, the holders of Series F Preferred Stock,
the holders of Series G Preferred Stock and the holders of Series H Preferred Stock will be entitled to
receive on a pari passu basis with each other and all other Parity Securities, and before any distributions to
the holders of our common stock and to the holders of Junior Securities, if any, to the greater of an amount
per share of such preferred stock equal to the purchase price for such share of preferred stock (subject to
adjustment in the event of any stock split, combination or reclassification), plus any dividends declared but
unpaid thereon and such amount per share as would have been payable had all shares of such preferred stock
been converted into our common stock (without regard to any restrictions on conversion, including the
Beneficial Ownership Limitation) immediately prior to such Dissolution. For the avoidance of any doubt,
neither a change in control of us, the merger or consolidation of us with or into any other entity, nor the sale,
lease, exchange or other disposition of all or substantially all of our assets shall, in and of itself, be deemed
to constitute a Dissolution.

Shares of Series E Preferred Stock, Series F Preferred Stock, Series G Preferred Stock and Series H
Preferred Stock will be entitled to receive dividends equal to (on an as-if-converted-to-common stock
basis), and in the same form and manner as, dividends actually paid on shares of our common stock.

Warrants

As of June 30, 2024, we had outstanding warrants to purchase up to an aggregate of 4,303 shares of our
common stock at a weighted average exercise price of $578.62 per share. These warrants provide for
adjustments in the event of specified mergers, reorganizations, reclassifications, stock dividends, stock
splits or other changes in our corporate structure.

Options

As of June 30, 2024, we had outstanding options to purchase an aggregate of 901,432 shares of our
common stock at a weighted average exercise price of $13.19 per share.

Restricted Stock Units

As of June 30, 2024, 583,511 shares of our common stock were issuable upon vesting and settlement of
outstanding restricted stock units.
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Provisions of Our Certificate of Incorporation and By-laws and Delaware Law That May Have Anti-Takeover
Effects

Delaware Law.   We are subject to Section 203 of the Delaware General Corporation Law. Subject to
certain exceptions, Section 203 prevents a publicly held Delaware corporation from engaging in a “business
combination” with any “interested stockholder” for three years following the date that the person became an
interested stockholder, unless either the interested stockholder attained such status with the approval of our
board of directors, the business combination is approved by our board of directors and stockholders in a
prescribed manner or the interested stockholder acquired at least 85% of our outstanding voting stock in the
transaction in which it became an interested stockholder. A “business combination” includes, among other
things, a merger or consolidation involving us and the “interested stockholder” and the sale of more than
10% of our assets. In general, an “interested stockholder” is any entity or person beneficially owning 15%
or more of our outstanding voting stock and any entity or person affiliated with or controlling or controlled
by such entity or person.

Staggered Board; Removal of Directors.   Our certificate of incorporation and our bylaws divide our
board of directors into three classes with staggered three-year terms. In addition, our certificate of
incorporation and our bylaws provide that directors may be removed only for cause and only by the
affirmative vote of the holders of 75% of our shares of capital stock present in person or by proxy and
entitled to vote. Under our certificate of incorporation and bylaws, any vacancy on our board of directors,
including a vacancy resulting from an enlargement of our board of directors, may be filled only by vote of a
majority of our directors then in office. Furthermore, our certificate of incorporation provides that the
authorized number of directors may be changed only by the resolution of our board of directors. The
classification of our board of directors and the limitations on the ability of our stockholders to remove
directors, change the authorized number of directors and fill vacancies could make it more difficult for a
third party to acquire, or discourage a third party from seeking to acquire, control of our company.

Stockholder Action; Special Meeting of Stockholders; Advance Notice Requirements for Stockholder
Proposals and Director Nominations.   Our certificate of incorporation and our bylaws provide that any
action required or permitted to be taken by our stockholders at an annual meeting or special meeting of
stockholders may only be taken if it is properly brought before such meeting and may not be taken by
written action in lieu of a meeting. Our certificate of incorporation and our bylaws also provide that, except
as otherwise required by law, special meetings of the stockholders can only be called by the chairman of our
board of directors, our chief executive officer or our board of directors. In addition, our bylaws establish an
advance notice procedure for stockholder proposals to be brought before an annual meeting of stockholders,
including proposed nominations of candidates for election to our board of directors. Stockholders at an
annual meeting may only consider proposals or nominations specified in the notice of meeting or brought
before the meeting by or at the direction of our board of directors, or by a stockholder of record on the
record date for the meeting who is entitled to vote at the meeting and who has delivered timely written
notice in proper form to our secretary of the stockholder’s intention to bring such business before the
meeting. These provisions could have the effect of delaying until the next stockholder meeting stockholder
actions that are favored by the holders of a majority of our outstanding voting securities. These provisions
also could discourage a third party from making a tender offer for our common stock because even if the
third party acquired a majority of our outstanding voting stock, it would be able to take action as a
stockholder, such as electing new directors or approving a merger, only at a duly called stockholders
meeting and not by written consent.

Super-Majority Voting.   The Delaware General Corporation Law provides generally that the
affirmative vote of a majority of the shares entitled to vote on any matter is required to amend a
corporation’s certificate of incorporation or bylaws unless a corporation’s certificate of incorporation or
bylaws, as the case may be, requires a greater percentage. Our bylaws may be amended or repealed by a
majority vote of our board of directors or the affirmative vote of the holders of at least 75% of the votes that
all our stockholders would be entitled to cast in any annual election of directors. In addition, the affirmative
vote of the holders of at least 75% of the votes that all our stockholders would be entitled to cast in any
election of directors is required to amend or repeal or to adopt any provisions inconsistent with any of the
provisions of our certificate of incorporation described above.
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Exclusive Forum Selection.   Our certificate of incorporation provides that, unless we consent in
writing to the selection of an alternative forum, the Court of Chancery of the State of Delaware shall be the
sole and exclusive forum for (1) any derivative action or proceeding brought on behalf of our company,
(2) any action asserting a claim of breach of a fiduciary duty owed by any of our directors, officers or
employees to our company or our stockholders, (3) any action asserting a claim arising pursuant to any
provision of the General Corporation Law of the State of Delaware or as to which the General Corporation
Law of the State of Delaware confers jurisdiction on the Court of Chancery of the State of Delaware, or
(4) any action asserting a claim arising pursuant to any provision of our certificate of incorporation or
bylaws (in each case, as they may be amended from time to time) or governed by the internal affairs
doctrine. Although our certificate of incorporation contains the choice of forum provision described above,
we do not expect this choice of forum provision will apply to suits brought to enforce a duty or liability
created by the Securities Act of 1933, as amended, the Exchange Act of 1934, as amended, or any other
claim for which federal courts have exclusive jurisdiction.
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PLAN OF DISTRIBUTION

The selling stockholders, which as used herein includes donees, pledgees, transferees or other
successors-in-interest selling shares of common stock or interests in shares of common stock received after
the date of this prospectus from a selling stockholder as a gift, pledge, partnership distribution or other
transfer, may, from time to time, sell, transfer or otherwise dispose of any or all of their shares of common
stock or interests in shares of common stock on any stock exchange, market or trading facility on which the
shares are traded or in private transactions. These dispositions may be at fixed prices, at prevailing market
prices at the time of sale, at prices related to the prevailing market price, at varying prices determined at the
time of sale, or at negotiated prices.

The selling stockholders may use any one or more of the following methods when disposing of shares
or interests therein:

distributions to members, partners, stockholders or other equityholders of the selling stockholders;

ordinary brokerage transactions and transactions in which the broker-dealer solicits purchasers;

block trades in which the broker-dealer will attempt to sell the shares as agent, but may position and
resell a portion of the block as principal to facilitate the transaction;

purchases by a broker-dealer as principal and resale by the broker-dealer for its account;

an exchange distribution in accordance with the rules of the applicable exchange;

privately negotiated transactions;

short sales and settlement of short sales entered into after the effective date of the registration
statement of which this prospectus is a part;

through the writing or settlement of options or other hedging transactions, whether through an
options exchange or otherwise;

broker-dealers may agree with the selling stockholders to sell a specified number of such shares at a
stipulated price per share;

a combination of any such methods of sale; and

any other method permitted by applicable law.

The selling stockholders may, from time to time, pledge or grant a security interest in some or all of the
shares of common stock owned by them and, if they default in the performance of their secured obligations,
the pledgees or secured parties may offer and sell the shares of common stock, from time to time, under this
prospectus, or under an amendment to this prospectus under Rule 424(b)(3) or other applicable provision of
the Securities Act of 1933, as amended, or the Securities Act, amending the list of selling stockholders to
include the pledgee, transferee or other successors in interest as selling stockholders under this prospectus.
The selling stockholders also may transfer the shares of common stock in other circumstances, in which
case the transferees, pledgees or other successors in interest will be the selling beneficial owners for
purposes of this prospectus.

In connection with the sale of our common stock or interests therein, the selling stockholders may enter
into hedging transactions with broker-dealers or other financial institutions, which may in turn engage in
short sales of the common stock in the course of hedging the positions they assume. The selling
stockholders may also sell shares of our common stock short and deliver these securities to close out their
short positions, or loan or pledge the common stock to broker-dealers that in turn may sell these securities.
The selling stockholders may also enter into option or other transactions with broker-dealers or other
financial institutions or the creation of one or more derivative securities which require the delivery to such
broker-dealer or other financial institution of shares offered by this prospectus, which shares such broker-
dealer or other financial institution may resell pursuant to this prospectus (as supplemented or amended to
reflect such transaction).

The aggregate proceeds to the selling stockholders from the sale of the common stock offered by them
will be the purchase price of the common stock less discounts or commissions, if any. Each of the selling
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stockholders reserves the right to accept and, together with their agents from time to time, to reject, in
whole or in part, any proposed purchase of common stock to be made directly or through agents. We will
not receive any of the proceeds from this offering.

The selling stockholders also may resell all or a portion of the shares in open market transactions in
reliance upon Rule 144 under the Securities Act, provided that they meet the criteria and conform to the
requirements of that rule.

The selling stockholders and any underwriters, broker-dealers or agents that participate in the sale of
the common stock or interests therein may be “underwriters” within the meaning of Section 2(a)(11) of the
Securities Act. Any discounts, commissions, concessions or profit they earn on any resale of the shares may
be underwriting discounts and commissions under the Securities Act. Selling stockholders who are
“underwriters” within the meaning of Section 2(a)(11) of the Securities Act will be subject to the prospectus
delivery requirements of the Securities Act.

To the extent required, the shares of our common stock to be sold, the names of the selling
stockholders, the respective purchase prices and public offering prices, the names of any agents, dealers or
underwriters, and any applicable commissions or discounts with respect to a particular offer will be set forth
in an accompanying prospectus supplement or, if appropriate, a post-effective amendment to the registration
statement that includes this prospectus.

In order to comply with the securities laws of some states, if applicable, the common stock may be sold
in these jurisdictions only through registered or licensed brokers or dealers. In addition, in some states the
common stock may not be sold unless it has been registered or qualified for sale or an exemption from
registration or qualification requirements is available and is complied with.

We have advised the selling stockholders that the anti-manipulation rules of Regulation M under the
Securities Exchange Act of 1934, as amended, may apply to sales of shares in the market and to the
activities of the selling stockholders and their affiliates. In addition, to the extent applicable, we will make
copies of this prospectus (as it may be supplemented or amended from time to time) available to the selling
stockholders for the purpose of satisfying the prospectus delivery requirements of the Securities Act. The
selling stockholders may indemnify any broker-dealer that participates in transactions involving the sale of
the shares against certain liabilities, including liabilities arising under the Securities Act.

We have agreed to indemnify the selling stockholders against liabilities, including liabilities under the
Securities Act and state securities laws, relating to the registration of the shares offered by this prospectus.

We have agreed with the selling stockholders to use commercially reasonable efforts to cause the
registration statement of which this prospectus constitutes a part to become effective and to remain
continuously effective until the earlier of (1) such time as all of the shares covered by this prospectus have
been disposed of pursuant to and in accordance with such registration statement and (2) the date on which
all of the shares may be sold without restriction pursuant to Rule 144 of the Securities Act.
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LEGAL MATTERS

The validity of the shares of our common stock offered hereby has been passed upon for us by Wilmer
Cutler Pickering Hale and Dorr LLP.

EXPERTS

The financial statements of KALA BIO, Inc. as of December 31, 2023 and 2022, and for each of the
two years in the period ended December 31, 2023, incorporated by reference in this Prospectus have been
audited by Deloitte & Touche LLP, an independent registered public accounting firm, as stated in their
report. Such financial statements are incorporated by reference in reliance upon the report of such firm,
given their authority as experts in accounting and auditing.
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WHERE YOU CAN FIND MORE INFORMATION

We file annual, quarterly and current reports, proxy statements and other information with the SEC.
Our SEC filings are available to the public over the Internet at the SEC’s website at www.sec.gov. Copies of
certain information filed by us with the SEC are also available on our website at www.kalarx.com. Our
website is not a part of this prospectus and the information contained on, or accessible through, our website
is not incorporated by reference in this prospectus.

This prospectus is part of a registration statement we filed with the SEC. This prospectus omits some
information contained in the registration statement in accordance with SEC rules and regulations. You
should review the information and exhibits in the registration statement for further information about us and
our consolidated subsidiaries and our securities. Statements in this prospectus concerning any document we
filed as an exhibit to the registration statement or that we otherwise filed with the SEC are not intended to
be comprehensive and are qualified by reference to these filings and the exhibits attached thereto. You
should review the complete document to evaluate these statements. You can obtain a copy of the registration
statement from the SEC’s website.

INCORPORATION OF CERTAIN DOCUMENTS BY REFERENCE

The SEC allows us to incorporate by reference much of the information we file with the SEC, which
means that we can disclose important information to you by referring you to those publicly available
documents. The information that we incorporate by reference in this prospectus is considered to be part of
this prospectus. Because we are incorporating by reference future filings with the SEC, this prospectus is
continually updated and those future filings may modify or supersede some of the information included or
incorporated in this prospectus. This means that you must look at all of the SEC filings that we incorporate
by reference to determine if any of the statements in this prospectus or in any document previously
incorporated by reference have been modified or superseded. This prospectus incorporates by reference the
documents listed below (File No. 001-38150) and any future filings we make with the SEC under
Sections 13(a), 13(c), 14 or 15(d) of the Exchange Act (in each case, other than those documents or the
portions of those documents not deemed to be filed) between the date of the initial registration statement
and the effectiveness of the registration statement and following the effectiveness of the registration
statement until the offering of the securities under the registration statement is terminated or completed:

Annual Report on Form 10-K for the fiscal year ended December 31, 2023 as filed with the SEC on
March 29, 2024, including the information specifically incorporated by reference into the Annual
Report on Form 10-K from our definitive proxy statement for the 2024 Annual Meeting of
Stockholders, as filed with the SEC on April 29, 2024;

Quarterly Report on Form 10-Q for the fiscal quarter ended March 31, 2024 as filed with the SEC on
May 14, 2024;

Current Reports on Form 8-K as filed with the SEC on March 4, 2024 (other than Item 7.01),
March 26, 2024, June 12, 2024 and June 27, 2024; and

The description of our common stock contained in our Registration Statement on Form 8-A as filed
with the SEC on July 14, 2017, as the description therein has been updated and superseded by the
description of our capital stock contained in Exhibit 4.3 to our Annual Report on Form 10-K for the
fiscal year ended December 31, 2023, as filed with the SEC on March 29, 2024, and including any
amendments and reports filed for the purpose of updating such description.

You may request a copy of these filings, at no cost, by writing or telephoning us at the following
address or telephone number:

KALA BIO, Inc.

1167 Massachusetts Avenue


Arlington, MA 02476

Attn: Investor Relations 

(781) 996-5252
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PART II

INFORMATION NOT REQUIRED IN PROSPECTUS

Item 14.   Other Expenses of Issuance and Distribution.

The following table sets forth the various expenses to be incurred in connection with the sale and
distribution of the securities being registered hereby, all of which will be borne by KALA BIO, Inc. (except
any discounts, commissions, fees of underwriters, selling brokers or dealer managers and expenses incurred
by the selling stockholders for brokerage, accounting, tax or legal services or any other expenses incurred
by the selling stockholders in disposing of the shares). All amounts shown are estimates except the SEC
registration fee.

​SEC registration fee ​ ​​$ 3,553.25​​
​Legal fees and expenses ​ ​​$ 40,000​​
​Accounting fees and expenses ​ ​​$ 27,500​​
​Printing fees and expenses ​ ​​$ 3,000​​
​Miscellaneous fees and expenses ​ ​​$ 5,619​​

​Total expenses ​ ​​$79,672.25​​

Item 15.   Indemnification of Directors and Officers.

Section 102 of the Delaware General Corporation Law, or the DGCL, permits a corporation to
eliminate the personal liability of its directors or its stockholders for monetary damages for a breach of
fiduciary duty as a director, except where the director breached his or her duty of loyalty, failed to act in
good faith, engaged in intentional misconduct or knowingly violated a law, authorized the payment of a
dividend or approved a stock repurchase in violation of Delaware corporate law or obtained an improper
personal benefit. The Registrant’s restated certificate of incorporation provides that no director shall be
personally liable to it or its stockholders for monetary damages for any breach of fiduciary duty as a
director, notwithstanding any provision of law imposing such liability, except to the extent that the DGCL
prohibits the elimination or limitation of liability of directors for breaches of fiduciary duty.

Section 145 of the DGCL provides that a corporation has the power to indemnify a director, officer,
employee or agent of the corporation and certain other persons serving at the request of the corporation in
related capacities against expenses (including attorneys’ fees), judgments, fines and amounts paid in
settlements actually and reasonably incurred by the person in connection with an action, suit or proceeding
to which he or she is or is threatened to be made a party by reason of such position, if such person acted in
good faith and in a manner he or she reasonably believed to be in or not opposed to the best interests of the
corporation, and, in any criminal action or proceeding, had no reasonable cause to believe his or her conduct
was unlawful, except that, in the case of actions brought by or in the right of the corporation, no
indemnification shall be made with respect to any claim, issue or matter as to which such person shall have
been adjudged to be liable to the corporation unless and only to the extent that the Court of Chancery or
other adjudicating court determines that, despite the adjudication of liability but in view of all of the
circumstances of the case, such person is fairly and reasonably entitled to indemnification for such expenses
which the Court of Chancery or such other court shall deem proper.

The Registrant’s restated certificate of incorporation provides that it will indemnify each person who
was or is a party or threatened to be made a party to any threatened, pending or completed action, suit or
proceeding, whether civil, criminal, administrative or investigative (other than an action by or in the right of
the Registrant), by reason of the fact that he or she is or was, or has agreed to become, a director or officer,
or is or was serving, or has agreed to serve, at the Registrant’s request as a director, officer, partner,
employee or trustee of, or in a similar capacity with, another corporation, partnership, joint venture, trust or
other enterprise (all such persons being referred to as an Indemnitee), or by reason of any action alleged to
have been taken or omitted in such capacity, against all expenses (including attorneys’ fees), judgments,
fines and amounts paid in settlement actually and reasonably incurred in connection with such action, suit or
proceeding and any appeal therefrom if such Indemnitee acted in good faith and in a manner he or she
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reasonably believed to be in, or not opposed to, the Registrant’s best interests, and, with respect to any
criminal action or proceeding, he or she had no reasonable cause to believe his or her conduct was unlawful.

The Registrant’s restated certificate of incorporation provides that the Registrant will indemnify any
Indemnitee who was or is a party to an action or suit by or in the right of the Registrant to procure a
judgment in its favor by reason of the fact that the Indemnitee is or was, or has agreed to become, a director
or officer, or is or was serving, or has agreed to serve, at the Registrant’s request as a director, officer,
partner, employee or trustee of, or in a similar capacity with, another corporation, partnership, joint venture,
trust or other enterprise, or by reason of any action alleged to have been taken or omitted in such capacity,
against all expenses (including attorneys’ fees) and, to the extent permitted by law, amounts paid in
settlement actually and reasonably incurred in connection with such action, suit or proceeding, and any
appeal therefrom, if the Indemnitee acted in good faith and in a manner he or she reasonably believed to be
in, or not opposed to, the Registrant’s best interests, except that no indemnification shall be made with
respect to any claim, issue or matter as to which such person shall have been adjudged to be liable to the
Registrant, unless a court determines that, despite such adjudication but in view of all of the circumstances,
he or she is entitled to indemnification of such expenses. Notwithstanding the foregoing, to the extent that
any Indemnitee has been successful, on the merits or otherwise, he or she will be indemnified by the
Registrant against all expenses (including attorneys’ fees) actually and reasonably incurred by him or her or
on his or her behalf in connection therewith. If the Registrant does not assume the defense, expenses must
be advanced to an Indemnitee under certain circumstances.

The Registrant has entered into indemnification agreements with all of its directors and officers. In
general, these agreements provide that the Registrant will indemnify the director or officer to the fullest
extent permitted by law for claims arising in his or her capacity as a director or officer of the Registrant or
in connection with their service at the Registrant’s request for another corporation or entity. The
indemnification agreements also provide for procedures that will apply in the event that a director or officer
makes a claim for indemnification and establish certain presumptions that are favorable to the director or
officer.

In addition, the Registrant maintains a general liability insurance policy that covers certain liabilities of
the Registrant’s directors and officers arising out of claims based on acts or omissions in their capacities as
directors or officers.

Item 16.   Exhibits.

Exhibit No. ​ ​ Description ​

2.1# ​ ​ Agreement and Plan of Merger, dated as of November 15, 2021, by and among Kala
Pharmaceuticals, Inc., Ceres Merger Sub, Inc., Combangio, Inc. and, solely in its capacity as
Combangio Equityholder Representative, Fortis Advisors LLC. (incorporated by reference to
Exhibit 2.1 of the Registrant’s current report on Form 8-K (File No. 001-38150) filed on
November 15, 2021)

​

2.2# ​ ​ Asset Purchase Agreement, by and between Kala Pharmaceuticals, Inc., Alcon Pharmaceuticals
Ltd. and Alcon Vision, LLC (incorporated by reference to Exhibit 2.1 to the Registrant’s
current report on Form 8-K (File No. 001-38150) filed on May 23, 2022)

​

4.1 ​ ​ Restated Certificate of Incorporation of the Registrant, as amended, including Certificate of
Designation of the Series D Preferred Stock of the Registrant, Certificate of Elimination of
Number of Shares of Preferred Stock Designated as Series D Preferred Stock of the Registrant,
Certificate of Designations, Preferences and Rights of Series E Convertible Non-Redeemable
Preferred Stock of the Registrant, Certificate of Designations, Preferences and Rights of
Series F Convertible Non-Redeemable Preferred Stock of the Registrant, Certificate of
Designations, Preferences and Rights of Series G Convertible Non-Redeemable Preferred Stock
of the Registrant and Certificate of Designations, Preferences and Rights of Series H
Convertible Non-Redeemable Preferred Stock of the Registrant

​

4.2 ​ ​ Third Amended and Restated By-Laws of the Registrant (incorporated by reference to
Exhibit 3.2 to the Registrant’s current report on Form 8-K (File No. 001-38150) filed on
August 2, 2023)

​
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Exhibit No. ​ ​ Description ​

4.3 ​ ​ Registration Rights Agreement, dated March 2, 2023, by and among the Registrant and the
other parties thereto (incorporated by reference to Exhibit 4.5 to the Registrant’s annual report
on Form 10-K (File No. 001-38150) filed on March 3, 2023)

​

4.4 ​ ​ Registration Rights Agreement, dated June 26, 2024, by and among the Registrant and the other
parties thereto (incorporated by reference to Exhibit 10.2 to the Registrant’s current report on
Form 8-K (File No. 001-38150) filed on June 27, 2024)

​

4.5 ​ ​ Securities Purchase Agreement, dated December 21, 2023, by and among the Registrant and the
other parties thereto (incorporated by reference to Exhibit 10.1 to the Registrant’s current
report on Form 8-K (File No. 001-38150) filed on December 22, 2023)

​

4.6 ​ ​ Securities Purchase Agreement, dated March 25, 2024, by and among the Registrant and the
other parties thereto (incorporated by reference to Exhibit 10.1 to the Registrant’s current
report on Form 8-K (File No. 001-38150) filed on March 26, 2024)

​

4.7 ​ ​ Securities Purchase Agreement, dated June 26, 2024, by and among the Registrant and the
other parties thereto (incorporated by reference to Exhibit 10.1 to the Registrant’s current
report on Form 8-K (File No. 001-38150) filed on June 27, 2024)

​

5.1 ​ ​ Opinion of Wilmer Cutler Pickering Hale and Dorr LLP ​

23.1 ​ ​ Consent of Deloitte & Touche LLP, independent registered public accounting firm for the
Registrant

​

23.2 ​ ​ Consent of Wilmer Cutler Pickering Hale and Dorr LLP (included in Exhibit 5.1) ​

24.1 ​ ​ Powers of Attorney (included in the signature pages to the Registration Statement) ​

107 ​ ​ Filing Fee Table ​

​

Portions of this exhibit have been omitted pursuant to Item 601(b)(10)(iv) of Regulation S-K.

Item 17.   Undertakings.

The undersigned Registrant hereby undertakes:

To file, during any period in which offers or sales are being made, a post-effective amendment
to this registration statement:

To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933, as
amended, or the Securities Act;

To reflect in the prospectus any facts or events arising after the effective date of this
registration statement (or the most recent post-effective amendment thereof) which,
individually or in the aggregate, represent a fundamental change in the information set forth
in this registration statement. Notwithstanding the foregoing, any increase or decrease in the
volume of securities offered (if the total dollar value of securities offered would not exceed
that which was registered) and any deviation from the low or high end of the estimated
maximum offering range may be reflected in the form of prospectus filed with the Securities
and Exchange Commission, or the Commission, pursuant to Rule 424(b) if, in the aggregate,
the changes in volume and price represent no more than 20 percent change in the maximum
aggregate offering price set forth in the “Calculation of Registration Fee” table in the
effective registration statement; and

To include any material information with respect to the plan of distribution not previously
disclosed in this registration statement or any material change to such information in this
registration statement;

provided, however, that paragraphs (a)(1)(i), (a)(1)(ii) and (a)(1)(iii) do not apply if the
information required to be included in a post-effective amendment by those paragraphs is
contained in reports filed with or furnished to the Commission by the Registrant pursuant to
Section 13 or Section 15(d) of the Securities Exchange Act of 1934, as amended, or the Exchange
Act, that are

 


II-3


http://www.sec.gov/Archives/edgar/data/1479419/000155837023002746/kala-20221231xex4d5.htm
http://www.sec.gov/Archives/edgar/data/1479419/000110465924075388/tm2418252d1_ex10-2.htm
http://www.sec.gov/Archives/edgar/data/1479419/000110465923128542/tm2333579d1_ex10-1.htm
http://www.sec.gov/Archives/edgar/data/1479419/000155837024003889/kala-20240325xex10d1.htm
http://www.sec.gov/Archives/edgar/data/1479419/000110465924075388/tm2418252d1_ex10-1.htm


(2)


(3)


(4)


(i)


(ii)


(b)


(c)


TABLE OF CONTENTS

 


incorporated by reference in this registration statement, or is contained in a form of prospectus
filed pursuant to Rule 424(b) that is part of this registration statement.

That, for the purposes of determining any liability under the Securities Act, each post-effective
amendment shall be deemed to be a new registration statement relating to the securities offered
therein, and the offering of such securities at the time shall be deemed to be the initial bona fide
offering thereof.

To remove from registration by means of a post-effective amendment any of the securities being
registered which remain unsold at the termination of the offering.

That, for the purpose of determining liability under the Securities Act to any purchaser:

each prospectus filed by the Registrant pursuant to Rule 424(b)(3) shall be deemed to be part
of the registration statement as of the date the filed prospectus was deemed part of and
included in the registration statement; and

each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as part of a
registration statement in reliance on Rule 430B relating to an offering made pursuant to
Rule 415(a)(1) (i), (vii) or (x) for the purpose of providing the information required by
Section 10(a) of the Securities Act shall be deemed to be part of and included in the
registration statement as of the earlier of the date such form of prospectus is first used after
effectiveness or the date of the first contract of sale of securities in the offering described in
the prospectus. As provided in Rule 430B, for liability purposes of the issuer and any person
that is at that date an underwriter, such date shall be deemed to be a new effective date of the
registration statement relating to the securities in the registration statement to which that
prospectus relates, and the offering of such securities at that time shall be deemed to be the
initial bona fide offering thereof; provided, however, that no statement made in a registration
statement or prospectus that is part of the registration statement or made in a document
incorporated or deemed incorporated by reference into the registration statement or
prospectus that is part of the registration statement will, as to a purchaser with a time of
contract of sale prior to such effective date, supersede or modify any statement that was made
in the registration statement or prospectus that was part of the registration statement or made
in any such document immediately prior to such effective date.

The undersigned registrant hereby undertakes that, for purposes of determining any liability under
the Securities Act, each filing of the registrant’s annual report pursuant to Section 13(a) or 15(d)
of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s annual
report pursuant to Section 15(d) of the Exchange Act) that is incorporated by reference in this
registration statement shall be deemed to be a new registration statement relating to the securities
offered therein, and the offering of such securities at that time shall be deemed to be the initial
bona fide offering thereof.

Insofar as indemnification for liabilities arising under the Securities Act may be permitted to
directors, officers and controlling persons of the registrant pursuant to the indemnification
provisions described herein, or otherwise, the registrant has been advised that in the opinion of the
Commission such indemnification is against public policy as expressed in the Securities Act and
is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities
(other than the payment by the registrant of expenses incurred or paid by a director, officer or
controlling person of the registrant in the successful defense of any action, suit or proceeding) is
asserted by such director, officer or controlling person in connection with the securities being
registered, the registrant will, unless in the opinion of its counsel the matter has been settled by
controlling precedent, submit to a court of appropriate jurisdiction the question whether such
indemnification by it is against public policy as expressed in the Securities Act and will be
governed by the final adjudication of such issue.
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SIGNATURES

Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant certifies that it
has reasonable grounds to believe that it meets all of the requirements for filing on Form S-3 and has duly
caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized,
in the city of Arlington, Commonwealth of Massachusetts, on July 25, 2024.

​​ ​ ​ KALA BIO, INC. ​
​​ ​ ​

By:
​ ​

/s/ MARK IWICKI
​

Name: Mark Iwicki 
Title: Chief Executive Officer

​

SIGNATURES AND POWER OF ATTORNEY

We, the undersigned officers and directors of KALA BIO, Inc. hereby severally constitute and appoint
Mark Iwicki and Mary Reumuth, and each of them singly, our true and lawful attorneys-in-fact with full
power to any of them, and to each of them singly, to sign for us and in our names in the capacities indicated
below the Registration Statement on Form S-3 filed herewith and any and all amendments (including post-
effective amendments) to said Registration Statement, and generally to do all such things in our name and
on our behalf in our capacities as officers and directors to enable KALA BIO, Inc. to comply with the
provisions of the Securities Act of 1933, as amended, and all requirements of the Securities and Exchange
Commission, hereby ratifying and confirming all that said attorneys, and each of them, or their substitute or
substitutes, shall do or cause to be done by virtue hereof.

Pursuant to the requirements of the Securities Act of 1933, as amended, this Registration Statement has
been signed by the following persons in the capacities and on the dates indicated.

​ Signature ​ ​ Title ​ ​ Date ​

​
/s/ MARK IWICKI

​

Mark Iwicki
​ ​

Chief Executive Officer and Chairman 
of Board of Directors (Principal

Executive Officer)
​ ​ July 25, 2024 ​

​
/s/ MARY REUMUTH

​

Mary Reumuth
​ ​ Chief Financial Officer (Principal 

Financial and Accounting Officer) ​ ​ July 25, 2024 ​

​
/s/ MARK S. BLUMENKRANZ

​

Mark S. Blumenkranz, M.D.
​ ​ Director ​ ​ July 25, 2024 ​

​
/s/ MARJAN FARID

​

Marjan Farid, M.D.
​ ​ Director ​ ​ July 25, 2024 ​

​
/s/ ANDREW I. KOVEN

​

Andrew I. Koven
​ ​ Director ​ ​ July 25, 2024 ​

​
/s/ C. DANIEL MYERS

​

C. Daniel Myers
​ ​ Director ​ ​ July 25, 2024 ​

​
/s/ GREGORY PERRY

​

Gregory Perry
​ ​ Director ​ ​ July 25, 2024 ​

​
/s/ HOWARD B. ROSEN

​

Howard B. Rosen
​ ​ Director ​ ​ July 25, 2024 ​
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Exhibit 4.1

 
RESTATED CERTIFICATE OF INCORPORATION

 
OF

 
KALA PHARMACEUTICALS, INC.

 
(originally incorporated on July 7, 2009 under
the name Hanes Newco, Inc.)

 
FIRST: The name of the Corporation is Kala Pharmaceuticals, Inc.

 
SECOND: The address of the Corporation’s
registered office in the State of Delaware is 901 N. Market Street, Suite 705, in the City of

Wilmington, County of New Castle, 19801.
The name of its registered agent at that address is Delaware Corporate Services Inc.
 

THIRD: The nature of the business or purposes to
be conducted or promoted by the Corporation is to engage in any lawful act or activity for
which corporations may be organized under the
General Corporation Law of the State of Delaware.
 

FOURTH: The total number of shares of all classes
of stock which the Corporation shall have authority to issue is 125,000,000 shares, consisting
of (i) 120,000,000 shares of Common
Stock, $0.001 par value per share (“Common Stock”), and (ii) 5,000,000 shares of Preferred Stock, $0.001 par value
per
share (“Preferred Stock”).
 

The following is a statement of the designations
and the powers, privileges and rights, and the qualifications, limitations or restrictions thereof in
respect of each class of capital
stock of the Corporation.
 
A COMMON
STOCK.
 

1.
General. The voting, dividend and liquidation rights of the holders of the Common Stock are subject to and qualified by
the rights of the holders
of the Preferred Stock of any series as may be designated by the Board of Directors upon any issuance of the
Preferred Stock of any series.
 

2.
Voting. The holders of the Common Stock shall have voting rights at all meetings of stockholders, each such holder being
entitled to one vote
for each share thereof held by such holder; provided, however, that, except as otherwise required by
law, holders of Common Stock shall not be entitled to
vote on any amendment to this Certificate of Incorporation (which, as used herein,
shall mean the certificate of incorporation of the Corporation, as
amended from time to time, including the terms of any certificate of
designations of any series of Preferred Stock) that relates solely to the terms of one or
more outstanding series of Preferred Stock if
the holders of such affected series are entitled, either separately or together as a class with the holders of one
or more other such
series, to vote thereon pursuant to this Certificate of Incorporation. There shall be no cumulative voting.
 

The number of authorized shares of Common Stock
may be increased or decreased (but not below the number of shares thereof then outstanding)
by the affirmative vote of the holders of
a majority of the stock of the Corporation entitled to vote, irrespective of the provisions of Section 242(b)(2) of the
General
Corporation Law of the State of Delaware.
 

 



 

 
3.
Dividends. Dividends may be declared and paid on the Common Stock from funds lawfully available therefor as and when determined
by the

Board of Directors and subject to any preferential dividend or other rights of any then outstanding Preferred Stock.
 

4.
Liquidation. Upon the dissolution or liquidation of the Corporation, whether voluntary or involuntary, holders of Common
Stock will be entitled
to receive all assets of the Corporation available for distribution to its stockholders, subject to any preferential
or other rights of any then outstanding
Preferred Stock.
 
B PREFERRED
STOCK.
 

Preferred Stock may be issued from time to time
in one or more series, each of such series to have such terms as stated or expressed herein and in
the resolution or resolutions providing
for the issue of such series adopted by the Board of Directors of the Corporation as hereinafter provided. Any shares
of Preferred Stock
which may be redeemed, purchased or acquired by the Corporation may be reissued except as otherwise provided by law.
 

Authority is hereby expressly granted to the Board
of Directors from time to time to issue the Preferred Stock in one or more series, and in
connection with the creation of any such series,
by adopting a resolution or resolutions providing for the issuance of the shares thereof and by filing a
certificate of designations relating
thereto in accordance with the General Corporation Law of the State of Delaware, to determine and fix the number of
shares of such series
and such voting powers, full or limited, or no voting powers, and such designations, preferences and relative participating, optional
or
other special rights, and qualifications, limitations or restrictions thereof, including without limitation thereof, dividend rights,
conversion rights,
redemption privileges and liquidation preferences, as shall be stated and expressed in such resolutions, all to the
full extent now or hereafter permitted by
the General Corporation Law of the State of Delaware. Without limiting the generality of the
foregoing, the resolutions providing for issuance of any series
of Preferred Stock may provide that such series shall be superior or rank
equally or be junior to any other series of Preferred Stock to the extent permitted
by law.
 

The number of authorized shares of Preferred Stock
may be increased or decreased (but not below the number of shares then outstanding) by the
affirmative vote of the holders of a majority
of the voting power of the capital stock of the Corporation entitled to vote thereon, voting as a single class,
irrespective of the provisions
of Section 242(b)(2) of the General Corporation Law of the State of Delaware.
 

FIFTH: Except as otherwise provided herein, the
Corporation reserves the right to amend, alter, change or repeal any provision contained in this
Certificate of Incorporation, in the
manner now or hereafter prescribed by statute and this Certificate of Incorporation, and all rights conferred upon
stockholders herein
are granted subject to this reservation.
 

 



 

 
SIXTH: In furtherance and not in limitation of
the powers conferred upon it by the General Corporation Law of the State of Delaware, and subject

to the terms of any series of Preferred
Stock, the Board of Directors shall have the power to adopt, amend, alter or repeal the By-laws of the Corporation by
the affirmative
vote of a majority of the directors present at any regular or special meeting of the Board of Directors at which a quorum is present.
The
stockholders may not adopt, amend, alter or repeal the By-laws of the Corporation, or adopt any provision inconsistent therewith,
unless such action is
approved, in addition to any other vote required by this Certificate of Incorporation, by the affirmative vote of
the holders of at least seventy-five percent
(75%) of the votes that all the stockholders would be entitled to cast in any annual election
of directors or class of directors. Notwithstanding any other
provisions of law, this Certificate of Incorporation or the By-laws of the
Corporation, and notwithstanding the fact that a lesser percentage may be specified
by law, the affirmative vote of the holders of at
least seventy-five percent (75%) of the votes which all the stockholders would be entitled to cast in any
annual election of directors
or class of directors shall be required to amend or repeal, or to adopt any provision inconsistent with, this Article SIXTH.
 

SEVENTH: Except to the extent that the General
Corporation Law of the State of Delaware prohibits the elimination or limitation of liability of
directors for breaches of fiduciary duty,
no director of the Corporation shall be personally liable to the Corporation or its stockholders for monetary
damages for any breach of
fiduciary duty as a director, notwithstanding any provision of law imposing such liability. No amendment to or repeal of this
provision
shall apply to or have any effect on the liability or alleged liability of any director of the Corporation for or with respect to any
acts or omissions
of such director occurring prior to such amendment or repeal. If the General Corporation Law of the State of Delaware
is amended to permit further
elimination or limitation of the personal liability of directors, then the liability of a director of the
Corporation shall be eliminated or limited to the fullest
extent permitted by the General Corporation Law of the State of Delaware as
so amended.
 

EIGHTH: The Corporation shall provide indemnification
as follows:
 

1.
Actions, Suits and Proceedings Other than by or in the Right of the Corporation. The Corporation shall indemnify each person
who was or is a
party or threatened to be made a party to any threatened, pending or completed action, suit or proceeding, whether civil,
criminal, administrative or
investigative (other than an action by or in the right of the Corporation) by reason of the fact that he or
she is or was, or has agreed to become, a director or
officer of the Corporation, or is or was serving, or has agreed to serve, at the
request of the Corporation, as a director, officer, partner, employee or trustee
of, or in a similar capacity with, another corporation,
partnership, joint venture, trust or other enterprise (including any employee benefit plan) (all such
persons being referred to hereafter
as an “Indemnitee”), or by reason of any action alleged to have been taken or omitted in such capacity, against all
expenses
(including attorneys’ fees), liabilities, losses, judgments, fines (including excise taxes and penalties arising under the Employee
Retirement
Income Security Act of 1974), and amounts paid in settlement actually and reasonably incurred by or on behalf of Indemnitee
in connection with such
action, suit or proceeding and any appeal therefrom, if Indemnitee acted in good faith and in a manner which Indemnitee
reasonably believed to be in, or
not opposed to, the best interests of the Corporation, and, with respect to any criminal action or proceeding,
had no reasonable cause to believe his or her
conduct was unlawful. The termination of any action, suit or proceeding by judgment, order,
settlement, conviction or upon a plea of nolo contendere or its
equivalent, shall not, of itself, create a presumption that Indemnitee
did not act in good faith and in a manner which Indemnitee reasonably believed to be
in, or not opposed to, the best interests of the
Corporation, and, with respect to any criminal action or proceeding, had reasonable cause to believe that his
or her conduct was unlawful.
 

 



 

 
2.
Actions or Suits by or in the Right of the Corporation. The Corporation shall indemnify any Indemnitee who was or is a party
to or threatened to

be made a party to any threatened, pending or completed action or suit by or in the right of the Corporation to procure
a judgment in its favor by reason of
the fact that Indemnitee is or was, or has agreed to become, a director or officer of the Corporation,
or is or was serving, or has agreed to serve, at the
request of the Corporation, as a director, officer, partner, employee or trustee
of, or in a similar capacity with, another corporation, partnership, joint
venture, trust or other enterprise (including any employee
benefit plan), or by reason of any action alleged to have been taken or omitted in such capacity,
against all expenses (including attorneys’
fees) and, to the extent permitted by law, amounts paid in settlement actually and reasonably incurred by or on
behalf of Indemnitee in
connection with such action, suit or proceeding and any appeal therefrom, if Indemnitee acted in good faith and in a manner which
Indemnitee
reasonably believed to be in, or not opposed to, the best interests of the Corporation, except that no indemnification shall be made under
this
Section 2 in respect of any claim, issue or matter as to which Indemnitee shall have been adjudged to be liable to the Corporation,
unless, and only to the
extent, that the Court of Chancery of Delaware or the court in which such action or suit was brought shall determine
upon application that, despite the
adjudication of such liability but in view of all the circumstances of the case, Indemnitee is
fairly and reasonably entitled to indemnity for such expenses
(including attorneys’ fees) which the Court of Chancery of Delaware
or such other court shall deem proper.
 

3.
Indemnification for Expenses of Successful Party. Notwithstanding any other provisions of this Article EIGHTH, to the
extent that an
Indemnitee has been successful, on the merits or otherwise, in defense of any action, suit or proceeding referred to in
Sections 1 and 2 of this
Article EIGHTH, or in defense of any claim, issue or matter therein, or on appeal from any such action,
suit or proceeding, Indemnitee shall be indemnified
against all expenses (including attorneys’ fees) actually and reasonably
incurred by or on behalf of Indemnitee in connection therewith. Without limiting
the foregoing, if any action, suit or proceeding
is disposed of, on the merits or otherwise (including a disposition without prejudice), without (i) the
disposition being adverse
to Indemnitee, (ii) an adjudication that Indemnitee was liable to the Corporation, (iii) a plea of guilty or nolo contendere
by
Indemnitee, (iv) an adjudication that Indemnitee did not act in good faith and in a manner he or she reasonably believed to be
in or not opposed to the best
interests of the Corporation, and (v) with respect to any criminal proceeding, an adjudication that
Indemnitee had reasonable cause to believe his or her
conduct was unlawful, Indemnitee shall be considered for the purposes hereof
to have been wholly successful with respect thereto.
 

4.
Notification and Defense of Claim. As a condition precedent to an Indemnitee’s right to be indemnified, such Indemnitee
must notify the
Corporation in writing as soon as practicable of any action, suit, proceeding or investigation involving such Indemnitee
for which indemnity will or could
be sought. With respect to any action, suit, proceeding or investigation of which the Corporation
is so notified, the Corporation will be entitled to
participate therein at its own expense and/or to assume the defense thereof at its
own expense, with legal counsel reasonably acceptable to Indemnitee.
After notice from the Corporation to Indemnitee of its election so
to assume such defense, the Corporation shall not be liable to Indemnitee for any legal or
other expenses subsequently incurred by Indemnitee
in connection with such action, suit, proceeding or investigation, other than as provided below in this
Section 4. Indemnitee shall
have the right to employ his or her own counsel in connection with such action, suit, proceeding or investigation, but the fees
and expenses
of such counsel incurred after notice from the Corporation of its assumption of the defense thereof shall be at the expense of Indemnitee
unless (i) the employment of counsel by Indemnitee has been authorized by the Corporation, (ii) counsel to Indemnitee shall
have reasonably concluded
that there may be a conflict of interest or position on any significant issue between the Corporation and Indemnitee
in the conduct of the defense of such
action, suit, proceeding or investigation or (iii) the Corporation shall not in fact have employed
counsel to assume the defense of such action, suit,
proceeding or investigation, in each of which cases the fees and expenses of counsel
for Indemnitee shall be at the expense of the Corporation, except as
otherwise expressly provided by this Article EIGHTH. The Corporation
shall not be entitled, without the consent of Indemnitee, to assume the defense of
any claim brought by or in the right of the Corporation
or as to which counsel for Indemnitee shall have reasonably made the conclusion provided for in
clause (ii) above. The Corporation
shall not be required to indemnify Indemnitee under this Article EIGHTH for any amounts paid in settlement of any
action, suit, proceeding
or investigation effected without its written consent. The Corporation shall not settle any action, suit, proceeding or investigation
in
any manner which would impose any penalty or limitation on Indemnitee without Indemnitee’s written consent. Neither the Corporation
nor Indemnitee
will unreasonably withhold or delay its consent to any proposed settlement.
 

 



 

 
5.
Advance of Expenses. Subject to the provisions of Section 6 of this Article EIGHTH, in the event of any threatened
or pending action, suit,

proceeding or investigation of which the Corporation receives notice under this Article EIGHTH, any expenses
(including attorneys’ fees) incurred by or
on behalf of Indemnitee in defending an action, suit, proceeding or investigation or
any appeal therefrom shall be paid by the Corporation in advance of the
final disposition of such matter; provided, however,
that the payment of such expenses incurred by or on behalf of Indemnitee in advance of the final
disposition of such matter shall
be made only upon receipt of an undertaking by or on behalf of Indemnitee to repay all amounts so advanced in the event
that it shall
ultimately be determined by final judicial decision from which there is no further right to appeal that Indemnitee is not entitled to
be
indemnified by the Corporation as authorized in this Article EIGHTH; and provided further that no such advancement of expenses
shall be made under this
Article EIGHTH if it is determined (in the manner described in Section 6) that (i) Indemnitee
did not act in good faith and in a manner he or she reasonably
believed to be in, or not opposed to, the best interests of the Corporation,
or (ii) with respect to any criminal action or proceeding, Indemnitee had
reasonable cause to believe his or her conduct was
unlawful. Such undertaking shall be accepted without reference to the financial ability of Indemnitee to
make such repayment.
 

6. Procedure
for Indemnification and Advancement of Expenses. In order to obtain indemnification or advancement of expenses pursuant to
Section 1, 2, 3 or 5 of this Article EIGHTH, an Indemnitee shall submit to the Corporation a written request. Any
such advancement of expenses shall be
made promptly, and in any event within 60 days after receipt by the Corporation of the written
request of Indemnitee, unless (i) the Corporation has
assumed the defense pursuant to Section 4 of this
Article EIGHTH (and none of the circumstances described in Section 4 of this Article EIGHTH that
would nonetheless
entitle the Indemnitee to indemnification for the fees and expenses of separate counsel have occurred) or (ii) the Corporation
determines
within such 60-day period that Indemnitee did not meet the applicable standard of conduct set forth in Section 1, 2
or 5 of this Article EIGHTH, as the case
may be. Any such indemnification, unless ordered by a court, shall be made with
respect to requests under Section 1 or 2 of this Article EIGHTH only as
authorized in the specific case upon a
determination by the Corporation that the indemnification of Indemnitee is proper because Indemnitee has met the
applicable standard
of conduct set forth in Section 1 or 2 of this Article EIGHTH, as the case may be. Such determination shall be made in
each instance
(a) by a majority vote of the directors of the Corporation consisting of persons who are not at that time parties
to the action, suit or proceeding in question
(“disinterested directors”), whether or not a quorum, (b) by a
committee of disinterested directors designated by majority vote of disinterested directors,
whether or not a quorum, (c) if
there are no disinterested directors, or if the disinterested directors so direct, by independent legal counsel (who may, to the
extent permitted by law, be regular legal counsel to the Corporation) in a written opinion, or (d) by the stockholders of the
Corporation.
 

 



 

 
7.
Remedies. Subject to Article TWELFTH, the right to indemnification or advancement of expenses as granted by this Article EIGHTH
shall be

enforceable by Indemnitee in any court of competent jurisdiction. Neither the failure of the Corporation to have made a determination
prior to the
commencement of such action that indemnification is proper in the circumstances because Indemnitee has met the applicable
standard of conduct, nor an
actual determination by the Corporation pursuant to Section 6 of this Article EIGHTH that Indemnitee
has not met such applicable standard of conduct,
shall be a defense to the action or create a presumption that Indemnitee has not met
the applicable standard of conduct. In any suit brought by Indemnitee to
enforce a right to indemnification, or brought by the Corporation
to recover an advancement of expenses pursuant to the terms of an undertaking, the
Corporation shall have the burden of proving that Indemnitee
is not entitled to be indemnified, or to such advancement of expenses, under this
Article EIGHTH. Indemnitee’s expenses (including
attorneys’ fees) reasonably incurred in connection with successfully establishing Indemnitee’s right to
indemnification, in
whole or in part, in any such proceeding shall also be indemnified by the Corporation. Notwithstanding the foregoing, in any suit
brought
by Indemnitee to enforce a right to indemnification hereunder it shall be a defense that the Indemnitee has not met any applicable standard
for
indemnification set forth in the General Corporation Law of the State of Delaware.
 

8.
Limitations. Notwithstanding anything to the contrary in this Article EIGHTH, except as set forth in Section 7
of this Article EIGHTH, the
Corporation shall not indemnify an Indemnitee pursuant to this Article EIGHTH in connection with
a proceeding (or part thereof) initiated by such
Indemnitee unless the initiation thereof was approved by the Board of Directors of the
Corporation. Notwithstanding anything to the contrary in this
Article EIGHTH, the Corporation shall not indemnify an Indemnitee
to the extent such Indemnitee is reimbursed from the proceeds of insurance, and in the
event the Corporation makes any indemnification
payments to an Indemnitee and such Indemnitee is subsequently reimbursed from the proceeds of
insurance, such Indemnitee shall promptly
refund indemnification payments to the Corporation to the extent of such insurance reimbursement.
 

 



 

 
9.
Subsequent Amendment. No amendment, termination or repeal of this Article EIGHTH or of the relevant provisions of the
General Corporation

Law of the State of Delaware or any other applicable laws shall adversely affect or diminish in any way the rights
of any Indemnitee to indemnification
under the provisions hereof with respect to any action, suit, proceeding or investigation arising
out of or relating to any actions, transactions or facts
occurring prior to the final adoption of such amendment, termination or repeal.
 

10.
Other Rights. The indemnification and advancement of expenses provided by this Article EIGHTH shall not be deemed exclusive
of any other
rights to which an Indemnitee seeking indemnification or advancement of expenses may be entitled under any law (common or
statutory), agreement or
vote of stockholders or disinterested directors or otherwise, both as to action in Indemnitee’s
official capacity and as to action in any other capacity while
holding office for the Corporation, and shall continue as to an Indemnitee
who has ceased to be a director or officer, and shall inure to the benefit of the
estate, heirs, executors and administrators of Indemnitee.
Nothing contained in this Article EIGHTH shall be deemed to prohibit, and the Corporation is
specifically authorized to enter into,
agreements with officers and directors providing indemnification rights and procedures different from those set forth in
this Article EIGHTH.
In addition, the Corporation may, to the extent authorized from time to time by its Board of Directors, grant indemnification rights to
other employees or agents of the Corporation or other persons serving the Corporation and such rights may be equivalent to, or greater
or less than, those
set forth in this Article EIGHTH.
 

11.
Partial Indemnification. If an Indemnitee is entitled under any provision of this Article EIGHTH to indemnification
by the Corporation for
some or a portion of the expenses (including attorneys’ fees), liabilities, losses, judgments, fines
(including excise taxes and penalties arising under the
Employee Retirement Income Security Act of 1974) or amounts paid in settlement
actually and reasonably incurred by or on behalf of Indemnitee in
connection with any action, suit, proceeding or investigation and any
appeal therefrom but not, however, for the total amount thereof, the Corporation shall
nevertheless indemnify Indemnitee for the portion
of such expenses (including attorneys’ fees), liabilities, losses, judgments, fines (including excise taxes
and penalties arising
under the Employee Retirement Income Security Act of 1974) or amounts paid in settlement to which Indemnitee is entitled.
 

12.
Insurance. The Corporation may purchase and maintain insurance, at its expense, to protect itself and any director, officer,
employee or agent
of the Corporation or another corporation, partnership, joint venture, trust or other enterprise (including any employee
benefit plan) against any expense,
liability or loss incurred by him or her in any such capacity, or arising out of his or her status
as such, whether or not the Corporation would have the power
to indemnify such person against such expense, liability or loss under the
General Corporation Law of the State of Delaware.
 

13. Savings
Clause. If this Article EIGHTH or any portion hereof shall be invalidated on any ground by any court of competent
jurisdiction, then
the Corporation shall nevertheless indemnify each Indemnitee as to any expenses (including
attorneys’ fees), liabilities, losses, judgments, fines (including
excise taxes and penalties arising under the Employee
Retirement Income Security Act of 1974) and amounts paid in settlement in connection with any
action, suit, proceeding or
investigation, whether civil, criminal or administrative, including an action by or in the right of the Corporation, to the fullest
extent permitted by any applicable portion of this Article EIGHTH that shall not have been invalidated and to the fullest
extent permitted by applicable law.
 

 



 

 
14.
Definitions. Terms used herein and defined in Section 145(h) and Section 145(i) of the General Corporation
Law of the State of Delaware shall

have the respective meanings assigned to such terms in such Section 145(h) and Section 145(i).
 

NINTH: This Article NINTH is inserted for
the management of the business and for the conduct of the affairs of the Corporation.
 

15.
General Powers. The business and affairs of the Corporation shall be managed by or under the direction of the Board of Directors.
 

16.
Number of Directors; Election of Directors. Subject to the rights of holders of any series of Preferred Stock to elect directors,
the number of
directors of the Corporation shall be established by the Board of Directors. Election of directors need not be by written
ballot, except as and to the extent
provided in the By-laws of the Corporation.
 

17.
Classes of Directors. Subject to the rights of holders of any series of Preferred Stock to elect directors, the Board of
Directors shall be and is
divided into three classes, designated Class I, Class II and Class III. Each class shall
consist, as nearly as may be possible, of one-third of the total number
of directors constituting the entire Board of Directors. The Board
of Directors is authorized to assign members of the Board of Directors already in office to
Class I, Class II or Class III
at the time such classification becomes effective.
 

18.
Terms of Office. Subject to the rights of holders of any series of Preferred Stock to elect directors, each director shall
serve for a term ending
on the date of the third annual meeting of stockholders following the annual meeting of stockholders at which
such director was elected; provided that each
director initially assigned to Class I shall serve for a term expiring at the
Corporation’s first annual meeting of stockholders held after the effectiveness of
this Restated Certificate of Incorporation;
each director initially assigned to Class II shall serve for a term expiring at the Corporation’s second annual
meeting of
stockholders held after the effectiveness of this Restated Certificate of Incorporation; and each director initially assigned to Class III
shall serve
for a term expiring at the Corporation’s third annual meeting of stockholders held after the effectiveness of this Restated
Certificate of Incorporation;
provided further, that the term of each director shall continue until the election and qualification
of his or her successor and be subject to his or her earlier
death, resignation or removal.
 

19.
Quorum. The greater of (a) a majority of the directors at any time in office and (b) one-third of the number of
directors fixed pursuant to
Section 2 of this Article NINTH shall constitute a quorum of the Board of Directors. If at any meeting
of the Board of Directors there shall be less than
such a quorum, a majority of the directors present may adjourn the meeting from time
to time without further notice other than announcement at the
meeting, until a quorum shall be present.
 

20.
Action at Meeting. Every act or decision done or made by a majority of the directors present at a meeting duly held at which
a quorum is
present shall be regarded as the act of the Board of Directors unless a greater number is required by law or by this
Certificate of Incorporation.
 

 



 

 
21.
Removal. Subject to the rights of holders of any series of Preferred Stock, directors of the Corporation may be removed
only for cause and

only by the affirmative vote of the holders of at least seventy-five percent (75%) of the votes which all the
stockholders would be entitled to cast in any
annual election of directors or class of directors.
 

22.
Vacancies. Subject to the rights of holders of any series of Preferred Stock, any vacancy or newly created directorship
in the Board of
Directors, however occurring, shall be filled only by vote of a majority of the directors then in office, although less
than a quorum, or by a sole remaining
director and shall not be filled by the stockholders. A director elected to fill a vacancy shall
hold office until the next election of the class for which such
director shall have been chosen, subject to the election and qualification
of a successor and to such director’s earlier death, resignation or removal.
 

23.
Stockholder Nominations and Introduction of Business, Etc. Advance notice of stockholder nominations for election of directors
and other
business to be brought by stockholders before a meeting of stockholders shall be given in the manner provided by the By-laws
of the Corporation.
 

24.
Amendments to Article. Notwithstanding any other provisions of law, this Certificate of Incorporation or the By-laws of
the Corporation, and
notwithstanding the fact that a lesser percentage may be specified by law, the affirmative vote of the holders of
at least seventy-five percent (75%) of the
votes which all the stockholders would be entitled to cast in any annual election of directors
or class of directors shall be required to amend or repeal, or to
adopt any provision inconsistent with, this Article NINTH.
 

TENTH: Stockholders of the Corporation may not
take any action by written consent in lieu of a meeting. Notwithstanding any other provisions of
law, this Certificate of Incorporation
or the By-laws of the Corporation, and notwithstanding the fact that a lesser percentage may be specified by law, the
affirmative vote
of the holders of at least seventy-five percent (75%) of the votes which all the stockholders would be entitled to cast in any annual
election
of directors or class of directors shall be required to amend or repeal, or to adopt any provision inconsistent with, this Article TENTH.
 

ELEVENTH: Special meetings of stockholders for
any purpose or purposes may be called at any time by only the Board of Directors, the
Chairman of the Board or the Chief Executive Officer,
and may not be called by any other person or persons. Business transacted at any special meeting of
stockholders shall be limited to matters
relating to the purpose or purposes stated in the notice of meeting. Notwithstanding any other provisions of law, this
Certificate of
Incorporation or the By-laws of the Corporation, and notwithstanding the fact that a lesser percentage may be specified by law, the
affirmative
vote of the holders of at least seventy-five percent (75%) of the votes which all the stockholders would be entitled to cast in any annual
election
of directors or class of directors shall be required to amend or repeal, or to adopt any provision inconsistent with, this Article ELEVENTH.
 

 



 

 
TWELFTH: Unless the Corporation consents in writing
to the selection of an alternative forum, the Court of Chancery of the State of Delaware

shall, to the fullest extent permitted by law,
be the sole and exclusive forum for: (i) any derivative action or proceeding brought on behalf of the
Corporation, (ii) any
action asserting a claim of breach of a fiduciary duty owed by any director, officer, other employee or stockholder of the Corporation
to the Corporation or the Corporation’s stockholders, (iii) any action asserting a claim arising pursuant to any provision
of the General Corporation Law of
the State of Delaware or as to which the General Corporation Law of the State of Delaware confers jurisdiction
on the Court of Chancery of the State of
Delaware, or (iv) any action asserting a claim arising pursuant to any provision of this
Certificate of Incorporation or the Corporation’s By-Laws (in each
case, as they may be amended from time to time) or governed by
the internal affairs doctrine. Any person or entity purchasing or otherwise acquiring or
holding any interest in shares of capital stock
of the Corporation shall be deemed to have notice of and consented to the provisions of this
Article TWELFTH.
 

IN WITNESS WHEREOF, this Restated Certificate of
Incorporation, which restates, integrates and amends the certificate of incorporation of the
Corporation, and which has been duly adopted
in accordance with Sections 228, 242 and 245 of the General Corporation Law of the State of Delaware, has
been executed by its duly authorized
officer this 25th day of July, 2017.
 
  KALA PHARMACEUTICALS, INC.
   
  By: /s/ Mark Iwicki
    Name: Mark Iwicki
    Title: Chief Executive Officer
 

 



 

 
STATE OF DELAWARE

CERTIFICATE OF CHANGE OF REGISTERED AGENT
AND/OR REGISTERED OFFICE

 
The corporation organized and existing under the General Corporation
Law of the State of Delaware, hereby certifies as follows:
 
1.        The
name of the corporation is Kala Pharmaceuticals, Inc.
 
2.        The
Registered Office of the corporation in the State of Delaware is changed to Corporation Trust
Center, 1209
Orange Street (street),
in the City of
Wilmington County
of New
Castle Zip
Code 19801.
The name of the Registered Agent at such address upon whom process against this Corporation may
be served is THE CORPORATION
TRUST
COMPANY.
 
3.        The
foregoing change to the registered office/agent was adopted by a resolution of the Board of Directors of the
corporation.
 
  By: /s/ Eric Trachtenberg
    Authorized Officer
     
  Name: Eric Trachtenberg, Secretary
    Print or Type
 

 



 

 
KALA PHARMACEUTICALS, INC.

 
CERTIFICATE OF DESIGNATION

 
OF

 
SERIES D PREFERRED STOCK

 
Pursuant to Section 151 of the

General Corporation Law of the State of Delaware
 
THE UNDERSIGNED DOES HEREBY CERTIFY, on behalf
of Kala Pharmaceuticals, Inc., a Delaware corporation (the “Corporation”), that the
following resolution was duly
adopted by the board of directors of the Corporation (the “Board of Directors”), in accordance with the provisions
of
Section 151 of the General Corporation Law of the State of Delaware, as amended (the “DGCL”), pursuant to a
written consent executed on August 18,
2022, which resolution provides for the creation of a series of the Corporation’s Preferred
Stock, par value $0.001 per share, which is designated as
“Series D Preferred Stock,” with the rights, powers and preferences,
and the qualifications, limitations and restrictions thereof, set forth therein.
 
WHEREAS, the Restated Certificate of Incorporation
of the Corporation (the “Certificate of Incorporation”), provides for a class of capital stock of the
Corporation known
as preferred stock, consisting of 5,000,000 shares, par value $0.001 per share (the “Preferred Stock”), issuable from
time to time in
one or more series, and further provides that the Board of Directors is expressly authorized, subject to limitations prescribed
by law, to provide for the
issuance of the shares of Preferred Stock in one or more series, and by filing a certificate of designation
pursuant to the DGCL, to establish from time to
time the number of shares to be included in each such series, and to fix the designation,
powers (including voting powers), preferences and rights of each
such series and the qualifications, limitations or restrictions thereof.
 
NOW, THEREFORE, BE IT RESOLVED, that, pursuant
to authority conferred upon the Board of Directors by the Certificate of Incorporation, (i) a series
of Preferred Stock be, and hereby
is, authorized by the Board of Directors, (ii) the Board of Directors hereby authorizes the issuance of 75,000 shares of
Series D
Preferred Stock and (iii) the Board of Directors hereby fixes the designations, powers, preferences and rights, and the qualifications,
limitations or
restrictions thereof, of such shares of Preferred Stock, in addition to any provisions set forth in the Certificate of
Incorporation that are applicable to all
series of the Preferred Stock, as follows:
 

TERMS OF PREFERRED STOCK
 
1. Designation, Amount and Par Value. The series of Preferred Stock created hereby shall be designated
as the Series D Preferred Stock (the

“Series D Preferred Stock”), and the number of shares so designated
shall be 75,000. Each share of Series D Preferred Stock shall have a par
value of $0.001 per share.

 
2. Dividends. The holders of Series D Preferred Stock, as such, shall not be entitled to receive
dividends of any kind.
 

 



 

 
3. Voting Rights. Except as otherwise provided by the Certificate of Incorporation or required by
law, the holders of shares of Series D Preferred

Stock shall have the following voting rights:
 

3.1 Except as otherwise provided herein, each outstanding share of Series D Preferred Stock shall have
1,000,000 votes per share (and, for
the avoidance of doubt, each fraction of a share of Series D Preferred Stock shall have a ratable
number of votes). The outstanding shares
of Series D Preferred Stock shall vote together with the outstanding shares of common stock,
par value $0.001 per share (the “Common
Stock”), of the Corporation as a single class exclusively with respect to the
Reverse Stock Split (as defined below) and the Adjournment
Proposal (as defined below) and shall not be entitled to vote on any other
matter except to the extent required under the DGCL.
Notwithstanding the foregoing, and for the avoidance of doubt, each share of Series D
Preferred Stock (or fraction thereof) redeemed
pursuant to the Initial Redemption (as defined below) shall have no voting power with respect
to, and the holder of each share of Series D
Preferred Stock (or fraction thereof) redeemed pursuant to the Initial Redemption shall
have no voting power with respect to any such
share of Series D Preferred Stock (or fraction thereof) on, the Reverse Stock Split,
the Adjournment Proposal or any other matter brought
before any meeting of stockholders held to vote on the Reverse Stock Split. As used
herein, the term “Reverse Stock Split” means any
proposal to adopt an amendment to the Certificate of Incorporation
to reclassify the outstanding shares of Common Stock into a smaller
number of shares of Common Stock at a ratio specified in or determined
in accordance with the terms of such amendment. As used
herein, the term “Adjournment Proposal” means any proposal
to adjourn any meeting of stockholders called for the purpose of voting
on Reverse Stock Split.

 
3.2 Unless otherwise provided on any applicable proxy or ballot with respect to the voting on the Reverse
Stock Split or the Adjournment

Proposal, the vote of each share of Series D Preferred Stock (or fraction thereof) entitled to vote
on the Reverse Stock Split, the
Adjournment Proposal or any other matter brought before any meeting of stockholders held to vote on the
Reverse Stock Split and the
Adjournment Proposal shall be cast in the same manner as the vote, if any, of the share of Common Stock (or
fraction thereof) in respect
of which such share of Series D Preferred Stock (or fraction thereof) was issued as a dividend is cast
on the Reverse Stock Split, the
Adjournment Proposal or such other matter, as applicable, and the proxy or ballot with respect to shares
of Common Stock held by any
holder on whose behalf such proxy or ballot is submitted will be deemed to include all shares of Series D
Preferred Stock (or fraction
thereof) held by such holder. Holders of Series D Preferred Stock will not receive a separate ballot
or proxy to cast votes with respect to
the Series D Preferred Stock on the Reverse Stock Split, the Adjournment

 
Proposal or any other matter brought before
any meeting of stockholders held to vote on the Reverse Stock Split.

 

 



 

 
4. Rank; Liquidation.
 

4.1 The Series D Preferred Stock shall rank senior to the Common Stock as to any distribution of assets
upon a liquidation, dissolution or
winding up of the Corporation, whether voluntarily or involuntarily (a “Dissolution”).
For the avoidance of any doubt, but without
limiting the foregoing, neither the merger or consolidation of the Corporation with or into
any other entity, nor the sale, lease, exchange
or other disposition of all or substantially all of the Corporation’s assets shall,
in and of itself, be deemed to constitute a Dissolution.

 
4.2 Upon any Dissolution, each holder of outstanding shares of Series D Preferred Stock shall be entitled
to be paid out of the assets of the

Corporation available for distribution to stockholders, prior and in preference to any distribution
to the holders of Common Stock, an
amount in cash equal to $0.001 per outstanding share of Series D Preferred Stock.

 
5. Redemption.
 

5.1 All shares of Series D Preferred Stock that are not present in person or by proxy at any meeting
of stockholders held to vote on the
Reverse Stock Split and the Adjournment Proposal as of immediately prior to the opening of the polls
at such meeting (the “Initial
Redemption Time”) shall automatically be redeemed by the Corporation at the Initial Redemption
Time without further action on the
part of the Corporation or the holder thereof (the “Initial Redemption”).

 
5.2 Any outstanding shares of Series D Preferred Stock that have not been redeemed pursuant to an Initial
Redemption shall be redeemed in

whole, but not in part, (i) if such redemption is ordered by the Board of Directors in its sole discretion,
automatically and effective on
such time and date specified by the Board of Directors in its sole discretion or (ii) automatically
upon the approval by the Corporation’s
stockholders of the Reverse Stock Split at any meeting of the stockholders held for the purpose
of voting on such proposal (any such
redemption pursuant to this Section 5.2, the “Subsequent Redemption” and,
together with the Initial Redemption, the “Redemptions”).
As used herein, the “Subsequent Redemption Time”
shall mean the effective time of the Subsequent Redemption, and the
“Redemption Time” shall mean (i) with respect
to the Initial Redemption, the Initial Redemption Time and (ii) with respect to the
Subsequent Redemption, the Subsequent Redemption
Time.

 
5.3 Each share of Series D Preferred Stock redeemed in any Redemption pursuant to this Section 5
shall be redeemed in consideration for the

right to receive an amount equal to $0.10 in cash for each one hundred whole shares of Series D
Preferred Stock that are “beneficially
owned” by the “beneficial owner” (as such terms are defined below) thereof
as of the applicable Redemption Time and redeemed
pursuant to such Redemption, payable upon receipt by the Corporation of a written request
submitted by the applicable holder to the
corporate secretary of the Corporation (each a “Redemption Payment Request”) following
the applicable Redemption Time. Such
Redemption Payment Request shall (i) be in a form reasonably acceptable to the Corporation (ii) set
forth in reasonable detail the number
of shares of Series D Preferred Stock beneficially owned by the holder at the applicable Redemption
Time and include evidence
reasonably satisfactory to the Corporation regarding the same, and (iii) set forth a calculation specifying
the amount in cash owed to such
Holder by the Corporation with respect to the shares of Series D Preferred Stock that were redeemed
at the applicable Redemption Time.
For the avoidance of doubt, the redemption consideration in respect of the shares of Series D
Preferred Stock (or fractions thereof)
redeemed in any Redemption pursuant to this Section 5: (x) shall entitle the former beneficial
owners of less than one hundred whole
shares of Series D Preferred Stock redeemed in any Redemption to no cash payment in respect
thereof and (y) shall, in the case of a
former beneficial owner of a number of shares of Series D Preferred Stock (or fractions
thereof) redeemed pursuant to any Redemption
that is not equal to a whole number that is a multiple of one hundred, entitle such beneficial
owner to the same cash payment, if any, in
respect of such Redemption as would have been payable in such Redemption to such beneficial
owner if the number of shares (or
fractions thereof) beneficially owned by such beneficial owner and redeemed pursuant to such Redemption
were rounded down to the
nearest whole number that is a multiple of one hundred (such, that for example, the former beneficial owner of
150 shares of Series D
Preferred Stock redeemed pursuant to any Redemption shall be entitled to receive the same cash payment in
respect of such Redemption
as would have been payable to the former beneficial owner of 100 shares of Series D Preferred Stock redeemed
pursuant to such
Redemption). As used herein, “Person” shall mean any individual, firm, corporation, partnership, limited
liability company, trust or other
entity, and shall include any successor (by merger or otherwise) to such entity. As used herein, a Person
shall be deemed the “beneficial
owner” of, and shall be deemed to “beneficially own,” any securities
which such Person is deemed to beneficially own, directly or
indirectly, within the meaning of Rule l3d-3 of the General Rules and
Regulations under the Securities Exchange Act of 1934, as
amended.

 

 



 

 
5.4 From and after the time at which any shares of Series D Preferred Stock are called for redemption
(whether automatically or otherwise) in

accordance with Section 5.1 or Section 5.2, such shares of Series D Preferred Stock
shall cease to be outstanding, and the only right of
the former holders of such shares of Series D Preferred Stock, as such, will
be to receive the applicable redemption price, if any. The
shares of Series D Preferred Stock redeemed by the Corporation pursuant
to this Certificate of Designation shall, upon such redemption,
be automatically retired and restored to the status of authorized but
unissued shares of Preferred Stock. Notwithstanding anything to the
contrary herein or otherwise, and for the avoidance of doubt, any
shares of Series D Preferred Stock (or fraction thereof) that have been
redeemed pursuant to an Initial Redemption shall not be deemed
to be outstanding for the purpose of voting or determining the number of
votes entitled to vote on any matter submitted to stockholders
(including the Reverse Stock Split, the Adjournment Proposal or any other
matter brought before any meeting of stockholders held to vote
on the Reverse Stock Split) from and after the time of the Initial
Redemption. Notice of any meeting of stockholders for the submission
to stockholders of any proposal to approve the Reverse Stock
Split shall constitute notice of a redemption of shares of Series D
Preferred Stock pursuant to an Initial Redemption and result in the
automatic redemption of the applicable shares of Series D Preferred
Stock (and/or fractions thereof) pursuant to the Initial Redemption at
the Initial Redemption Time pursuant to Section 5.1 hereof.
Notice by the Corporation of the approval by the Corporation’s stockholders
of the Reverse Stock Split, whether by press release
or a filing with the Securities and Exchange Commission, shall constitute a notice of
redemption of shares of Series D Preferred
Stock pursuant to a Subsequent Redemption and result in the automatic redemption of the
applicable shares of Series D Preferred Stock
(and/or fractions thereof) pursuant to the Subsequent Redemption at the Subsequent
Redemption Time pursuant to Section 5.2 hereof.
In connection with the filing of this Certificate of Designation, the Corporation has set
apart funds for payment for the redemption of
all shares of Series D Preferred Stock pursuant to the Redemptions and shall continue to
keep such funds apart for such payment through
the payment of the purchase price for the redemption of all such shares.

 

 



 

 
6. Transfer. Shares of Series D Preferred Stock will be uncertificated and represented in book-entry
form. No shares of Series D Preferred Stock may

be transferred by the holder thereof except in connection with a transfer by such
holder of any shares of Common Stock held thereby, in which
case a number of one one-thousandths (1/1,000ths) of a share of Series D
Preferred Stock equal to the number of shares of Common Stock to be
transferred by such holder shall be automatically transferred to the
transferee of such shares of Common Stock. Notice of the foregoing restrictions
on transfer shall be given in accordance with Section 151
of the DGCL.

 
7. Fractional Shares. The Series D Preferred Stock may be issued in whole shares or in any fraction
of a share that is one one-thousandth (1/1,000th)

of a share or any integral multiple of such fraction, which fractions shall entitle
the holder, in proportion to such holder’s fractional shares, to
exercise voting rights, participate in distributions upon a Dissolution
and have the benefit of any other rights of holders of Series D Preferred
Stock.

 
8. Severability. Whenever possible, each provision hereof shall be interpreted in a manner as to be
effective and valid under applicable law, but if

any provision hereof is held to be prohibited by or invalid under applicable law, then
such provision shall be ineffective only to the extent of such
prohibition or invalidity, without invalidating or otherwise adversely
affecting the remaining provisions hereof.

 
[Remainder of page intentionally left blank.]

 

 



 

 
IN WITNESS WHEREOF, the Corporation
has caused this Certificate of Designation of Series D Preferred Stock to be duly executed by the

undersigned duly authorized officer
as of this 19th day of August, 2022.
 
  KALA PHARMACEUTICALS, INC.
     
  By: /s/ Mary Reumuth               
    Name: Mary Reumuth
    Title: Chief Financial Officer
 

 



 

 
CERTIFICATE
OF AMENDMENT

OF
RESTATED CERTIFICATE OF INCORPORATION

OF
KALA PHARMACEUTICALS, INC.

 
Kala Pharmaceuticals, Inc. (the “Corporation”),
a corporation organized and existing under and by virtue of the General Corporation Law of the State of
Delaware, does hereby certify
that:
 

1. The Restated Certificate of Incorporation of this Corporation was filed with the Secretary of State of
Delaware on July 25, 2017 (the “Certificate
of Incorporation”).

 
2. Resolutions were duly adopted by the Board of Directors of the Corporation setting forth this proposed
Amendment to the Certificate of

Incorporation and declaring said amendment to be advisable and calling for the consideration and approval
thereof at a meeting of the
stockholders of the Corporation.

 
3. Resolutions were duly adopted by the Board of Directors of the Corporation, in accordance with the provisions
of the Certificate of Incorporation

set forth below, providing that, effective as of 4:05 PM, New York time, on October 20,
2022, each fifty (50) issued and outstanding shares of the
Corporation’s Common Stock, par value $0.001 per share, shall be converted
into one (1) share of the Corporation’s Common Stock, par value
$0.001 per share, as constituted following such date.

 
4. The Certificate of Incorporation is hereby amended by revising Article FOURTH to include a new paragraph
A.5. as follows:

 
“5. Reverse Split. Upon the
effectiveness of the filing of this Certificate of Amendment (the “Effective Time”) each share of the
Corporation’s
common stock, $0.001 par value per share (the “Old Common Stock”), either issued or outstanding or held by the
Corporation
as treasury stock, immediately prior to the Effective Time, will be automatically reclassified and combined (without any
further act)
into a smaller number of shares such that each two (2) to seventy-five (75) shares of Old Common Stock issued and
outstanding or
held by the Company as treasury stock immediately prior to the Effective Time is reclassified into one share of Common
Stock, $0.001 par
value per share, of the Corporation (the “New Common Stock”), the exact ratio within such range to be determined by
the board
of directors of the Corporation prior to the Effective Time and publicly announced by the Corporation (the “Reverse Stock
Split”).
The Board of Directors shall make provision for the issuance of that number of fractions of New Common Stock such that any
fractional
share of a holder otherwise resulting from the Reverse Stock Split shall be rounded up to the next whole number of shares of
New Common
Stock. Any stock certificate that, immediately prior to the Effective Time, represented shares of the Old Common Stock
will, from and
after the Effective Time, automatically and without the necessity of presenting the same for exchange, represent the
number of shares
of the New Common Stock into which such shares of Old Common Stock shall have been reclassified plus the fraction,
if any, of a share
of New Common Stock issued as aforesaid.”

 

 



 

 
5. Pursuant to the resolution of the Board of Directors, a meeting of the stockholders of the Company was
duly called and held upon notice in

accordance with Section 222 of the General Corporation Law of the State of Delaware at which
meeting the necessary number of shares as
required by statute were voted in favor of the foregoing amendment.

 
6. The foregoing amendment was duly adopted in accordance with the provisions of Section 242 of the
General Corporation Law of the State of

Delaware.
 

7. This Certificate of Amendment shall be effective on October 20, 2022 at 4:05 p.m. Eastern Time.
 

[SIGNATURE
PAGE FOLLOWS.]
 

 



 

 
IN
WITNESS WHEREOF, Kala Pharmaceuticals, Inc. has caused this Certificate of Amendment to be duly executed by the undersigned
duly

authorized officer as of this 19th day of October, 2022.
 
  KALA PHARMACEUTICALS, INC.
     

By: /s/ Eric L. Trachtenberg
Name: Eric L. Trachtenberg
Title: General Counsel, Chief Compliance Officer, and Corporate Secretary

 

 



 

 
KALA PHARMACEUTICALS, INC.

 
CERTIFICATE OF ELIMINATION

OF NUMBER OF SHARES OF PREFERRED STOCK DESIGNATED
AS SERIES D
PREFERRED STOCK

 
Pursuant to Section 151 of the

General Corporation Law of the State of Delaware
 

Kala Pharmaceuticals, Inc. (hereinafter called
the “Corporation”), pursuant to the authority conferred upon the Board of Directors of the
Corporation (the “Board”)
by the Corporation’s Restated Certificate of Incorporation, as amended, and in accordance with the provisions of
Section 151(g) of
the General Corporation Law of the State of Delaware, certifies that the Board duly adopted the following resolution:
 

“RESOLVED:  

That no shares of the Corporation’s Series D Preferred Stock (the “Series D Preferred Stock”) are outstanding and no shares of
Series D Preferred Stock subject to the Corporation’s Certificate of Designation of Series D Preferred Stock, dated August 19,
2022 (the “Series D Certificate of Designation”) will hereafter be issued with respect to such series; and that the Chief Executive
Officer, the President, the Chief Financial Officer and the Secretary be and each hereby are authorized and directed in the name
and on behalf of the Corporation to execute and file a certificate with the Secretary of State of the State of Delaware pursuant to
Section 151(g) of the General Corporation Law of the State of Delaware setting forth the text of this resolution, and that upon
the filing and effectiveness of such certificate, all matters as set forth in the Series D Certificate of Designation shall be deemed
to have been eliminated from the Corporation’s Restated Certificate of Incorporation, as amended, and all of the 75,000 shares
of Preferred Stock previously designated as Series D Preferred Stock shall resume their status as undesignated shares of
Preferred Stock.”

 
IN WITNESS WHEREOF, the Corporation has caused
this Certificate of Elimination to be signed by its duly authorized officer this 28th day of

November, 2022.
 

KALA PHARMACEUTICALS, INC.

By: /s/ Mark Iwicki
Mark Iwicki
Chief Executive Officer

 

 



 

 
CERTIFICATE OF DESIGNATIONS, PREFERENCES

AND RIGHTS OF
SERIES E CONVERTIBLE NON-REDEEMABLE PREFERRED
STOCK

OF
KALA PHARMACEUTICALS, INC.

 
(Pursuant to Section 151 of the

Delaware General Corporation Law)
 

KALA
PHARMACEUTICALS, INC., a Delaware corporation (the “Corporation”), in accordance with the provisions
of Section 103 of the
Delaware General Corporation Law (the “DGCL”) does hereby certify that, in accordance with
Sections 151 of the DGCL, the following resolution was
duly adopted by the Board of Directors of the Corporation (the “Board
of Directors”) on November 27, 2022:
 

RESOLVED, pursuant to authority expressly set
forth in the Restated Certificate of Incorporation of the Corporation, as amended (the “Certificate of
Incorporation”),
the issuance of a series of Preferred Stock, par value $0.001 per share (the “Preferred Stock”) designated as the Series E
Convertible Non-
Redeemable Preferred Stock, par value $0.001 per share, of the Corporation is hereby authorized and the number of shares,
powers, preferences,
designations, preferences and relative, participating, optional or other special rights of, and the qualifications,
limitations or restrictions upon, the Series E
Convertible Non-Redeemable Preferred Stock (in addition to any provisions set forth
in the Certificate of Incorporation that are applicable to the Preferred
Stock of all classes and series) are hereby fixed, and the Certificate
of Designation, Preferences and Rights of Series E Convertible Non-Redeemable
Preferred Stock (“Certificate of Designations”)
is hereby approved as follows:
 
SECTION 1 Designation of Amount.
 
(a) 54,000 shares of Preferred Stock shall be, and hereby are,
designated the “Series E Convertible Non-Redeemable Preferred Stock” (the “Series E
Preferred Stock”),
par value $0.001 per share.
 
(b) Subject to the requirements of the DGCL, the Certificate of
Incorporation and this Certificate of Designations, the number of shares of Preferred Stock
that are designated as Series E Preferred
Stock may be increased or decreased by vote of the Board of Directors; provided, that no decrease shall reduce the
number of shares
of Series E Preferred Stock to a number less than the number of such shares then outstanding. Any shares of Series E Preferred
Stock
converted, redeemed, purchased or otherwise acquired by the Corporation in any manner whatsoever shall, automatically and without
further action, be
retired and canceled promptly after the acquisition thereof, and shall become authorized but unissued shares of Preferred
Stock and may not be reissued as
shares of Series E Preferred Stock when the Corporation shall take such action as may be necessary
to reduce the number of authorized shares of the
Series E Preferred Stock and may be reissued as part of a new series of any class
or series of Preferred Stock in accordance with the Certificate of
Incorporation.
 

 



 

 
SECTION 2 Certain Definitions.
 
Unless the context otherwise requires, the terms defined in this Section 2
shall have, for all purposes of this resolution, the meanings specified (with terms
defined in the singular having comparable meanings
when used in the plural).
 
“Affiliate” means any person that, directly or indirectly
through one or more intermediaries, controls or is controlled by or is under common control with a
person, as such terms are used in and
construed under Rule 405 under the Securities Act.
 
“Attribution Parties” shall have the meaning set
forth in Section 6(c).
 
“Beneficial Ownership Limitation” shall have the
meaning set forth in Section 6(c).
 
“Board of Directors” shall have the meaning set
forth in the preamble to this Certificate of Designations.
 
“Business Day” shall mean any day other than Saturday,
Sunday or other day on which commercial banks in the City of New York are authorized or
required by law to remain closed.
 
“Bylaws” shall mean the Amended and Restated By-Laws
of the Corporation, as amended from time to time.
 
“Certificate of Incorporation” shall have the meaning
set forth in the preamble to this Certificate of Designations.
 
“Common Stock” shall mean the common stock, par
value $0.001 per share, of the Corporation.
 
“Conversion Notice” shall have the meaning set forth
in Section 6(e).
 
“Conversion Price” shall mean $5.75, subject to
adjustment from time to time in accordance with Section 6(d).
 
“Conversion Time” shall have the meaning set forth
in Section 6(e).
 
“Corporation” shall have the meaning set forth in
the preamble to this Certificate of Designations.
 
“DGCL” shall have the meaning set forth in the preamble
to this Certificate of Designations.
 
“Exchange Act” shall have the meaning set forth
in Section 6(c).
 
“Holder” means any holder of Series E Preferred
Stock, all of such holders being the “Holders.”
 
“Junior Securities” shall have the meaning set forth
in Section 5(a).
 
“Parity Securities” shall have the meaning set forth
in Section 5(a).
 
“Participating Dividends” shall have the meaning
set forth in Section 4.
 

 



 

 
“Permitted Exchange” means any of The New York Stock
Exchange, The Nasdaq Global Select Market, The Nasdaq Global Market, The Nasdaq Capital
Market (or any of their respective successors).
 
“person” shall mean any individual, partnership,
company, limited liability company, joint venture, association, joint-stock company, trust, unincorporated
organization, government or
agency or political subdivision thereof, or other entity.
 
“Preferred Stock” shall have the meaning set forth
in the preamble to this Certificate of Designations.
 
“Reported Outstanding Share Number” shall have the
meaning set forth in Section 6(c).
 
“Requisite Holders” shall mean the holders of at
least a majority of the then outstanding shares of Series E Preferred Stock.
 
“Securities Act” shall mean the Securities Act of
1933, as amended, and the rules and regulations promulgated thereunder.
 
“Senior Securities” shall have the meaning set forth
in Section 5(a).
 
“Series E Preferred Stock” shall have the meaning
set forth in Section 1(a).
 
“Stated Value” shall mean the per share stated value
for a share of Series E Preferred Stock of $575.00, subject to adjustment in the event of any stock
dividend, stock split, combination,
reorganization, recapitalization, reclassification, or other similar event with respect to the Series E Preferred Stock.
 
SECTION 3 Voting Rights.
 
The Series E Preferred Stock is non-voting stock. Except as otherwise
provided by the DGCL, other applicable law or as provided in this Certificate of
Designations, the holders of Series E
Preferred Stock shall not be entitled to vote (or render written consents) on any matter submitted for a vote of (or
written consents
in lieu of a vote as permitted by the DGCL, the Certificate of Incorporation and the Bylaws) holders of Common Stock.
 
SECTION 4 Dividends.
 
If the Board of Directors shall declare a dividend or other distribution
payable upon the then outstanding shares of Common Stock, whether in cash, in kind
or in other securities or property (other than dividends
payable in shares of Common Stock), the holders of the outstanding shares of Series E Preferred
Stock shall be entitled to the amount
of dividends as would be payable in respect of the number of shares of Common Stock into which the shares of
Series E Preferred Stock
held by each holder thereof could be converted, without regard to any restrictions on conversion (including the Beneficial
Ownership Limitation),
in accordance with the provisions of Section 6 hereof, such number to be determined as of the record date for determination
of
holders of Common Stock entitled to receive such dividend or, if no such record date is established, as of the date of such dividend
(“Participating
Dividends”). Participating Dividends are payable at the same time as and when dividends on the Common
Stock are paid to the holders of Common Stock.
 

 



 

 
SECTION 5 Liquidation Preference.
 
(a) Ranking. The Series E Preferred Stock shall rank
(i) senior to all of the Common Stock; (ii) senior to any class or series of capital stock of the
Corporation hereafter created
specifically ranking by its terms junior to any Series E Preferred Stock (“Junior Securities”); (iii) on
parity with the Series E
Preferred Stock and any other class or series of capital stock of the Corporation hereafter created specifically
ranking by its terms on parity with the
Series E Preferred Stock (“Parity Securities”); and (iv) junior to
any class or series of capital stock of the Corporation hereafter created specifically ranking
by its terms senior to any Series E
Preferred Stock (“Senior Securities”), in each case, as to distributions of assets upon liquidation, dissolution or
winding
up of the Corporation, whether voluntarily or involuntarily (each, a “Dissolution”).
 
(b) Distribution
to Series E Preferred Stock and Parity Securities. Subject to the prior and superior rights of the holders of any Senior
Securities of the
Corporation, upon a Dissolution, each Holder shall be entitled to receive, prior and in preference to any distributions
of any of the assets or surplus funds of
the Corporation to the holders of the Common Stock and Junior Securities and pari passu with
any distribution to the holders of Parity Securities, an
amount per share of Series E Preferred Stock held by such Holder equal to
the greater of (i) the Stated Value, plus any dividends declared but unpaid on
such share of Series E Preferred Stock, or (ii) such
amount per share as would have been payable had all shares of Series E Preferred Stock been converted
into Common Stock pursuant
to Section 6 (without regard to any restrictions on conversion (including the Beneficial Ownership Limitation)) immediately
prior to such Dissolution. If, upon any such Dissolution, the assets of the Corporation shall be insufficient to pay the holders of shares
of the Series E
Preferred Stock the amount required under the preceding sentence, the holders of Series E Preferred Stock and
the holders of shares of Parity Securities
shall share in any distribution of the assets available for distribution in proportion to the
respective amounts which would otherwise be payable in respect of
the shares of Series E Preferred Stock and Parity Securities held
by them upon such distribution if all amounts payable on or with respect to such shares of
Series E Preferred Stock and Parity Securities
were paid in full. For the avoidance of any doubt, but without limiting the foregoing, neither a change in
control of the Corporation,
the merger or consolidation of the Corporation with or into any other entity, nor the sale, lease, exchange or other disposition of
all
or substantially all of the Corporation’s assets shall, in and of itself, be deemed to constitute a Dissolution.
 
SECTION 6 Conversion Rights.
 
(a) General. Subject to and upon compliance with the provisions
of this Section 6, each Holder shall be entitled, at its option, at any time and from time to
time, to convert all or any
such shares of Series E Preferred Stock into the number of fully paid and nonassessable shares of Common Stock equal to the
number
obtained by dividing (i) the Stated Value of such Series E Preferred Stock by (ii) the Conversion Price in effect at the
Conversion Time (determined
as provided in this Section 6).
 

 



 

 
(b) Fractions of Shares. Fractional shares of Common Stock
may not be issued in connection with any conversion of the Series E Preferred Stock. As to
any fraction of a share which a Holder
would otherwise be entitled to receive upon such conversion, the Corporation shall pay a cash adjustment in respect
of such final fraction
in an amount equal to such fraction multiplied by the Conversion Price.
 
(c) Conversion Limitations. Notwithstanding anything to
the contrary contained herein, the Corporation shall not effect any conversion of the Series E
Preferred Stock, and no Holder of
the Series E Preferred Stock shall have the right to convert any portion of the Series E Preferred Stock, and any such
conversion
shall be null and void ab initio and treated as if the conversion had not been made, to the extent that immediately prior to or following
such
conversion, the Holder, together with the Attribution Parties, beneficially owns or would beneficially own as determined in accordance
with
Section 13(d) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”) and the rules and
regulations promulgated thereunder, in excess of
9.99% (the “Beneficial Ownership Limitation”) of the Corporation’s
Common Stock that would be issued and outstanding following such conversion. For
purposes of calculating beneficial ownership for determining
whether the Beneficial Ownership Limitation is or will be exceeded, the aggregate number of
shares of Common Stock held and/or beneficially
owned by the Holder together with the Attribution Parties, shall include the number of shares of
Common Stock held and/or beneficially
owned by the Holder together with the Attribution Parties plus the number of shares of Common Stock issuable
upon conversion of the Series E
Preferred Stock with respect to which the determination is being made but shall exclude the number of shares of Common
Stock which would
be issuable upon (i) conversion of the remaining, unconverted shares of Series E Preferred Stock held and/or beneficially owned
by the
Holder or the Attribution Parties and (ii) exercise or conversion of the unexercised or unconverted portion of any other securities
of the Corporation held
and/or beneficially owned by such Holder or any Attribution Party (including, without limitation, any convertible
notes, convertible stock or warrants), in
each case, that are subject to a limitation on conversion or exercise analogous to the limitation
contained herein. It is being acknowledged by each Holder
that the Corporation is not representing to the Holder that the calculation
of such Holder’s beneficial ownership is in compliance with Section 13(d) of the
Exchange Act and the rules and regulations
promulgated thereunder and that each Holder is solely responsible for any schedules required to be filed in
accordance therewith. For
purposes of this Section 6(c), in determining the number of outstanding shares of Common Stock, a Holder of the Series E
Preferred
Stock may rely on the number of outstanding shares of Common Stock as reflected in (i) the Corporation’s most recent Annual
Report on
Form 10-K, Quarterly Report on Form 10-Q, Current Report on Form 8-K or other public filing with the Securities
and Exchange Commission, as the case
may be, (ii) a more recent public announcement by the Corporation or (iii) a more recent
notice by the Corporation or the Corporation’s transfer agent
setting forth the number of shares of Common Stock outstanding (such
issued and outstanding shares, the “Reported Outstanding Share Number”). For any
reason at any time, upon the written
or oral request of a Holder, the Corporation shall within two (2) Business Days confirm orally and in writing or by
electronic mail
to the Holder the number of shares of Common Stock then outstanding. The Holder shall disclose to the Corporation the number of shares
of Common Stock that it, together with the Attribution Parties, holds and/or beneficially owns and has the right to acquire through the
exercise of
derivative securities and any limitations on exercise or conversion analogous to the limitation contained herein contemporaneously
or immediately prior to
submitting a Conversion Notice for the relevant number of shares of Series E Preferred Stock. If the Corporation
receives a Conversion Notice from a
Holder at a time when the actual number of outstanding shares of Common Stock is less than the Reported
Outstanding Share Number, the Corporation
shall notify the Holder in writing of the number of shares of Common Stock then outstanding
and, to the extent that such Conversion Notice would
otherwise cause the Holder’s, together with the Attribution Parties’,
beneficial ownership, as determined pursuant to this Section 6(c), to exceed the
Beneficial Ownership Limitation, the Holder must
notify the Corporation of a reduced number of conversion shares to be issued pursuant to such
Conversion Notice. To the extent that the
limitation contained in this Section 6(c) applies, the Corporation shall be entitled to rely on representations made
to it by
the Holder with respect to the beneficial ownership of the Holder, together with the Attribution Parties, and the Corporation shall have
no obligation
to verify or confirm the accuracy of such representations. By written notice to the Corporation, a Holder of the Series E
Preferred Stock may from time to
time increase or decrease the Beneficial Ownership Limitation to any other percentage not in excess of
19.99% specified in such notice; provided that
(i) any increase in the Beneficial Ownership Limitation will not be effective until
the sixty-first (61st) day after such notice is delivered to the Corporation,
(ii) any such increase or decrease shall not negatively
affect any partial conversion effected prior to the effectiveness of such increase or decrease and
(iii) any such increase or decrease
will apply only to the Holder submitting the written notice and not to any other Holder of Series E Preferred Stock. For
purposes
of this Section 6(c), the term “Attribution Parties” means, collectively, the following persons and entities: (i) any
direct or indirect Affiliates of the
Holder, (ii) any Person acting or who could be deemed to be acting as a Section 13(d) “group”
together with the Holder or any Attribution Parties and
(iii) any other persons whose beneficial ownership of the Corporation’s
Common Stock would or could be aggregated with the Holder’s and/or any other
Attribution Parties for purposes of Section 13(d) or
Section 16 of the Exchange Act. For clarity, the purpose of the foregoing is to subject collectively the
Holder and all other Attribution
Parties to the Beneficial Ownership Limitation. In accordance with the applicable listing standards, the restrictions set forth
in this
Section 6(c) will apply at any time when the Series E Preferred Stock is outstanding, regardless of whether the Corporation
then has a class of
securities listed on a Permitted Exchange. The provisions of this paragraph shall be construed and implemented in
a manner otherwise than in strict
conformity with the terms of this Section 6 to correct this paragraph (or any portion hereof) which
may be defective or inconsistent with the intended
Beneficial Ownership Limitation herein contained or to make changes or supplements
necessary or desirable to properly give effect to such limitation.
 

 



 

 
(d) Adjustments to Conversion Price.
 
(i) Upon Subdivisions. If, at any time after the date the
first share of Series E Preferred Stock was issued, the number of shares of Common Stock
outstanding is increased by a subdivision
of shares of Common Stock, then, following the record date for the determination of holders of Common Stock
affected by such subdivision,
the Conversion Price in effect immediately before such subdivision shall be proportionately decreased so that the number of
shares of
Common Stock issuable on conversion of Series E Preferred Stock shall be increased in proportion to such increase in outstanding
shares of
Common Stock.
 
(ii) Upon Combinations. If, at any time after the date
the first share of Series E Preferred Stock was issued, the number of shares of Common Stock
outstanding is decreased by a combination
of the outstanding shares of Common Stock into a smaller number of shares of Common Stock, then, following
the record date to determine
shares affected by such combination, the Conversion Price in effect immediately before such combination shall be
proportionately increased
so that the number of shares of Common Stock issuable on conversion of each share of Series E Preferred Stock shall be
decreased
in proportion to such decrease in outstanding shares of Common Stock.
 

 



 

 
(iii) Stock Dividends. If, at any time after the date the
first share of Series E Preferred Stock was issued, the Corporation shall make or issue, or fix a record
date for the determination
of holders of Common Stock entitled to receive, a dividend or other distribution payable on the Common Stock in additional
shares of Common
Stock, then and in each such event the Conversion Price in effect immediately before such event shall be decreased as of the time of
such
issuance or, in the event such a record date shall have been fixed, as of the close of business on such record date, by multiplying the
Conversion Price
then in effect by a fraction: (1) the numerator of which shall be the total number of shares of Common Stock outstanding
immediately prior to the time of
such issuance or the close of business on such record date, and (2) the denominator of which shall
be the total number of shares of Common Stock
outstanding immediately prior to the time of such issuance or the close of business on such
record date plus the number of shares of Common Stock
issuable in payment of such dividend or distribution. Notwithstanding the foregoing,
(a) if such record date shall have been fixed and such dividend is not
fully paid or if such distribution is not fully made on the
date fixed therefor, the Conversion Price shall be recomputed accordingly as of the close of
business on such record date and thereafter
the Conversion Price shall be adjusted pursuant to this Section 6(d)(iii) as of the time of actual payment of such
dividends
or distributions; and (b) no such adjustment shall be made if the holders of Series E Preferred Stock simultaneously receive
a dividend or other
distribution of shares of Common Stock in a number equal to the number of shares of Common Stock as they would have
received if all outstanding shares
of Series E Preferred Stock had been converted into Common Stock on the date of such event.
 
(iv) Reorganization, Reclassification, Merger or Consolidation.
If at any time or from time to time there shall be a reorganization, recapitalization,
reclassification, merger or consolidation involving
the Corporation in which the Common Stock is converted into or exchanged for securities, cash or
property (other than a subdivision or
combination provided for elsewhere in this Section 6), then, as a part of such reorganization, recapitalization,
reclassification,
merger, or consolidation, provision shall be made so that holders of Series E Preferred Stock shall thereafter be entitled to receive
upon
conversion of the Series E Preferred Stock, the kind and amount of shares of stock, cash or other property to which such holder
would have been entitled if
such holder had converted its shares of Series E Preferred Stock immediately prior to such reorganization,
recapitalization, reclassification, merger or
consolidation. In any such case, appropriate adjustment shall be made in the application
of the provisions of this Section 6 with respect to the rights of the
holders of the Series E Preferred Stock after the
reorganization, recapitalization, reclassification, merger or consolidation, to the end that the provisions of
this Section 6
(including provisions with respect to changes in and other adjustments of the Conversion Price then in effect for the Series E Preferred
Stock)
shall be applicable after that event in as nearly equivalent a manner as may be practicable.
 

 



 

 
(e) Exercise of Conversion Privilege. In order to exercise
the conversion privilege, the holder of any share of Series E Preferred Stock shall, (i) provide
written notice (a “Conversion
Notice”) to the Corporation at any office or agency of the Corporation maintained for such purpose, that the Holder elects to
convert all such shares of Series E Preferred Stock or, if less than the entire amount thereof is to be converted, the portion thereof
to be converted and (ii) if
such Holder’s shares are certificated, surrender the certificate evidencing such share of Series E
Preferred Stock, duly endorsed or assigned to the
Corporation in blank, at such office or agency. The Conversion Notice shall state such
Holder’s name or the names of the nominees in which such Holder
wishes the shares of Common Stock to be issued. Series E Preferred
Stock shall be deemed to have been converted immediately prior to the close of
business on the date of surrender of such shares of Series E
Preferred Stock for conversion in accordance with the foregoing provisions (the “Conversion
Time”), and the shares
of Common Stock issuable upon conversion of the specified shares shall be deemed to be outstanding of record as of such
Conversion Time.
As promptly as practicable on or after the Conversion Time, the Corporation shall (i) issue and shall deliver a certificate or certificates
for the number of full shares of Common Stock issuable upon conversion (or a notice of such issuance if uncertificated shares are issued)
and (ii) pay all
declared but unpaid dividends on the shares of Series E Preferred Stock converted. In the case of any certificate
evidencing shares of Series E Preferred
Stock that is converted in part only, upon such conversion the Corporation shall also execute
and deliver a new certificate evidencing the number of shares
of Series E Preferred Stock that are not converted (or a notice of
such issuance if uncertificated shares are issued).
 
(f) Effect of Conversion. All shares of Series E Preferred
Stock which shall have been surrendered for conversion as herein provided shall no longer be
deemed to be outstanding and all rights with
respect to such shares shall immediately cease and terminate at the Conversion Time, except only the right of
the Holders thereof to receive
shares of Common Stock in exchange therefor and to receive payment of any dividends declared but unpaid thereon.
 
(g) Notice of Adjustment of Conversion Price. Whenever
the provisions of Section 6(d) require that the Conversion Price be adjusted as herein provided,
the Corporation shall
compute the adjusted Conversion Price in accordance with Section 6(d) and shall prepare a certificate signed by the Corporation’s
chief executive officer or chief financial officer setting forth the adjusted Conversion Price and showing in reasonable detail the facts
upon which such
adjustment is based, and such certificate shall forthwith be filed at each office or agency maintained for such purpose
for conversion of shares of Series E
Preferred Stock and mailed by the Corporation at its expense to all holders of Series E
Preferred Stock at their last addresses as they shall appear in the
stock register.
 
(h) Corporation to Reserve Common Stock. The Corporation
shall at all times reserve and keep available, free from preemptive rights, out of the authorized
but unissued Common Stock or out of
the Common Stock held in treasury, for the purpose of effecting the conversion of Series E Preferred Stock, the full
number of shares
of Common Stock issuable upon the conversion of all outstanding shares of Series E Preferred Stock. Before taking any action that
would
cause an adjustment reducing the Conversion Price below the then par value (if any) of the shares of Common Stock deliverable upon
conversion of the
Series E Preferred Stock, the Corporation will take any corporate action that, in the opinion of its counsel, is
necessary in order that the Corporation may
validly and legally issue fully paid and non-assessable shares of Common Stock at such adjusted
Conversion Price.
 

 



 

 
(i) Taxes on Conversions. The Corporation will pay any
and all original issuance, transfer, stamp and other similar taxes that may be payable in respect of
the issue or delivery of shares of
Common Stock on conversion of Series E Preferred Stock pursuant hereto. The Corporation shall not, however, be
required to pay any
tax which may be payable in respect of any transfer involved in the issue and delivery of shares of Common Stock in a name other than
that of the holder of the share(s) of Series E Preferred Stock to be converted (nor shall the Corporation be responsible for
any other taxes payable by the
holders of the Series E Preferred Stock), and no such issue or delivery shall be made unless and until
the person requesting such issue has paid to the
Corporation the amount of any such tax or has established to the satisfaction of the
Corporation that such tax has been paid.
 
SECTION 7 Waiver. Notwithstanding anything to the contrary
herein, any provisions of this Certificate of Designation may be waived on behalf of all of
the holders of Series E Preferred Stock
by the affirmative written consent or vote of the Requisite Holders.
 
IN WITNESS
WHEREOF, the Corporation has caused this Certificate of Designations, Preferences and Rights to be duly executed by its Chief
Executive
Officer, this 28th day of November 2022.
 
  By: /s/ Mark Iwicki
  ​ Name: Mark Iwicki
    Title: Chief Executive Officer
 

 



 

 
CERTIFICATE
OF AMENDMENT TO

RESTATED CERTIFICATE OF INCORPORATION
OF

KALA PHARMACEUTICALS, INC.
 

(Pursuant to Section 242 of the
General Corporation Law of the State of Delaware)

 
Kala Pharmaceuticals, Inc.
(the “Corporation”), a corporation organized and existing under and by virtue of the provisions of the General

Corporation
Law of the State of Delaware (the “General Corporation Law”), does hereby certify as follows:
 

FIRST: The Board of Directors
of the Corporation duly adopted resolutions, pursuant to Section 242 of the General Corporation Law, setting forth
an amendment to
the Restated Certificate of Incorporation of the Corporation, as amended (the “Certificate of Incorporation”), and
declaring said
amendment to be advisable and in the best interests of the Corporation.
 

SECOND: The Certificate
of Incorporation is hereby amended by deleting in its entirety Article FIRST thereof and inserting in lieu thereof the
following
replacement Article FIRST:
 

“FIRST: The name
of the Corporation is KALA BIO, Inc.”
 

THIRD: This Certificate
of Amendment shall be effective at 4:00 p.m., Eastern Time, on August 2, 2023.
 

[Remainder of page intentionally blank]
 

 



 

 
IN
WITNESS WHEREOF, this Certificate of Amendment has been executed by a duly authorized officer of the Corporation on this 2nd
day of

August, 2023.
 

    KALA PHARMACEUTICALS, INC.
   

  By: /s/
Mark Iwicki
  ​  Name: Mark Iwicki
    Title:
Chief Executive Officer

 

 



 

 
CERTIFICATE OF DESIGNATIONS, PREFERENCES 

AND RIGHTS OF 
SERIES F CONVERTIBLE NON-REDEEMABLE PREFERRED
STOCK 

OF 
KALA BIO, INC.

 
(Pursuant to Section 151 of the 

Delaware General Corporation Law)
 

KALA
BIO, INC., a Delaware corporation (the “Corporation”), in accordance with the provisions of Section 103
of the Delaware General
Corporation Law (the “DGCL”) does hereby certify that, in accordance with Sections 151 of the
DGCL, the following resolution was duly adopted by the
Board of Directors of the Corporation (the “Board of Directors”)
on December 21, 2023:
 

RESOLVED, pursuant to authority expressly set
forth in the Restated Certificate of Incorporation of the Corporation, as amended (the “Certificate of
Incorporation”),
the issuance of a series of Preferred Stock, par value $0.001 per share (the “Preferred Stock”) designated as the Series F
Convertible Non-
Redeemable Preferred Stock, par value $0.001 per share, of the Corporation is hereby authorized and the number of shares,
powers, designations,
preferences and relative, participating, optional or other special rights of, and the qualifications, limitations
or restrictions upon, the Series F Convertible
Non-Redeemable Preferred Stock (in addition to any provisions set forth in the Certificate
of Incorporation that are applicable to the Preferred Stock of all
classes and series) are hereby fixed, and the Certificate of Designation,
Preferences and Rights of Series F Convertible Non-Redeemable Preferred Stock
(“Certificate of Designations”)
is hereby approved as follows:
 
SECTION 1 Designation of Amount.
 
(a) 2,928 shares of Preferred Stock shall be, and hereby are,
designated the “Series F Convertible Non-Redeemable Preferred Stock” (the “Series F
Preferred Stock”),
par value $0.001 per share.
 
(b) Subject to the requirements of the DGCL, the Certificate of
Incorporation and this Certificate of Designations, the number of shares of Preferred Stock
that are designated as Series F Preferred
Stock may be increased or decreased by vote of the Board of Directors; provided, that no decrease shall reduce the
number of shares
of Series F Preferred Stock to a number less than the number of such shares then outstanding. Any shares of Series F Preferred
Stock
converted, redeemed, purchased or otherwise acquired by the Corporation in any manner whatsoever shall, automatically and without
further action, be
retired and canceled promptly after the acquisition thereof, and shall become authorized but unissued shares of Preferred
Stock and may not be reissued as
shares of Series F Preferred Stock when the Corporation shall take such action as may be necessary
to reduce the number of authorized shares of the
Series F Preferred Stock and may be reissued as part of a new series of any class
or series of Preferred Stock in accordance with the Certificate of
Incorporation.
 
SECTION 2 Certain Definitions.
 
Unless the context otherwise requires, the terms defined in this Section 2
shall have, for all purposes of this resolution, the meanings specified (with terms
defined in the singular having comparable meanings
when used in the plural).
 
“Affiliate” means any person that, directly or indirectly
through one or more intermediaries, controls or is controlled by or is under common control with a
person, as such terms are used in and
construed under Rule 405 under the Securities Act.
 
“Attribution Parties” shall have the meaning set
forth in Section 6(c).
 
“Beneficial Ownership Limitation” shall have the
meaning set forth in Section 6(c).
 
“Board of Directors” shall have the meaning set
forth in the preamble to this Certificate of Designations.
 

 



 

 
“Business Day” shall mean any day other than Saturday,
Sunday or other day on which commercial banks in the City of New York are authorized or
required by law to remain closed.
 
“Bylaws” shall mean the Third Amended and Restated
By-Laws of the Corporation, as amended from time to time.
 
“Certificate of Incorporation” shall have the meaning
set forth in the preamble to this Certificate of Designations.
 
“Common Stock” shall mean the common stock, par
value $0.001 per share, of the Corporation.
 
“Conversion Notice” shall have the meaning set forth
in Section 6(e).
 
“Conversion Price” shall mean $6.83, subject to
adjustment from time to time in accordance with Section 6(d).
 
“Conversion Time” shall have the meaning set forth
in Section 6(e).
 
“Corporation” shall have the meaning set forth in
the preamble to this Certificate of Designations.
 
“DGCL” shall have the meaning set forth in the preamble
to this Certificate of Designations.
 
“Exchange Act” shall have the meaning set forth
in Section 6(c).
 
“Holder” means any holder of Series F Preferred
Stock, all of such holders being the “Holders.”
 
“Junior Securities” shall have the meaning set forth
in Section 5(a).
 
“Parity Securities” shall have the meaning set forth
in Section 5(a).
 
“Participating Dividends” shall have the meaning
set forth in Section 4.
 
“Permitted Exchange” means any of The New York Stock
Exchange, The Nasdaq Global Select Market, The Nasdaq Global Market, The Nasdaq Capital
Market (or any of their respective successors).
 
“person” shall mean any individual, partnership,
company, limited liability company, joint venture, association, joint-stock company, trust, unincorporated
organization, government or
agency or political subdivision thereof, or other entity.
 
“Preferred Stock” shall have the meaning set forth
in the preamble to this Certificate of Designations.
 
“Reported Outstanding Share Number” shall have the
meaning set forth in Section 6(c).
 
“Requisite Holders” shall mean the holders of at
least a majority of the then outstanding shares of Series F Preferred Stock.
 
“Securities Act” shall mean the Securities Act of
1933, as amended, and the rules and regulations promulgated thereunder.
 
“Senior Securities” shall have the meaning set forth
in Section 5(a).
 
“Series F Preferred Stock” shall have the meaning
set forth in Section 1(a).
 
“Stated Value” shall mean the per share stated value
for a share of Series F Preferred Stock of $683.00, subject to adjustment in the event of any stock
dividend, stock split, combination,
reorganization, recapitalization, reclassification, or other similar event with respect to the Series F Preferred Stock.
 

 



 

 
SECTION 3 Voting Rights.
 
The Series F Preferred Stock is non-voting stock. Except as otherwise
provided by the DGCL, other applicable law or as provided in this Certificate of
Designations, the holders of Series F
Preferred Stock shall not be entitled to vote (or render written consents) on any matter submitted for a vote of (or
written consents
in lieu of a vote as permitted by the DGCL, the Certificate of Incorporation and the Bylaws) holders of Common Stock.
 
SECTION 4 Dividends.
 
If the Board of Directors shall declare a dividend or other distribution
payable upon the then outstanding shares of Common Stock, whether in cash, in kind
or in other securities or property (other than dividends
payable in shares of Common Stock), the holders of the outstanding shares of Series F Preferred
Stock shall be entitled to the amount
of dividends as would be payable in respect of the number of shares of Common Stock into which the shares of
Series F Preferred Stock
held by each holder thereof could be converted, without regard to any restrictions on conversion (including the Beneficial
Ownership Limitation),
in accordance with the provisions of Section 6 hereof, such number to be determined as of the record date for determination
of
holders of Common Stock entitled to receive such dividend or, if no such record date is established, as of the date of such dividend
(“Participating
Dividends”). Participating Dividends are payable at the same time as and when dividends on the Common
Stock are paid to the holders of Common Stock
and the holders of Series E Convertible Non-Redeemable Preferred Stock, $0.001 par
value per share (the “Series E Preferred Stock”).
 
SECTION 5 Liquidation Preference.
 
(a) Ranking. The Series F Preferred Stock shall rank
(i) senior to all of the Common Stock; (ii) senior to any class or series of capital stock of the
Corporation hereafter created
specifically ranking by its terms junior to any Series F Preferred Stock (“Junior Securities”); (iii) on
parity with the Series E
Preferred Stock and any other class or series of capital stock of the Corporation hereafter created specifically
ranking by its terms on parity with the
Series F Preferred Stock (“Parity Securities”); and (iv) junior to
any class or series of capital stock of the Corporation hereafter created specifically ranking
by its terms senior to any Series F
Preferred Stock (“Senior Securities”), in each case, as to distributions of assets upon liquidation, dissolution or
winding
up of the Corporation, whether voluntarily or involuntarily (each, a “Dissolution”).
 
(b) Distribution
to Series F Preferred Stock and Parity Securities. Subject to the prior and superior rights of the holders of any Senior
Securities of the
Corporation, upon a Dissolution, each Holder shall be entitled to receive, prior and in preference to any distributions
of any of the assets or surplus funds of
the Corporation to the holders of the Common Stock and Junior Securities and pari passu with
any distribution to the holders of Parity Securities, an
amount per share of Series F Preferred Stock held by such Holder equal to
the greater of (i) the Stated Value, plus any dividends declared but unpaid on
such share of Series F Preferred Stock, or (ii) such
amount per share as would have been payable had all shares of Series F Preferred Stock been converted
into Common Stock pursuant
to Section 6 (without regard to any restrictions on conversion (including the Beneficial Ownership Limitation)) immediately
prior to such Dissolution. If, upon any such Dissolution, the assets of the Corporation shall be insufficient to pay the holders of shares
of the Series F
Preferred Stock the amount required under the preceding sentence, the holders of Series F Preferred Stock and
the holders of shares of Parity Securities
shall share in any distribution of the assets available for distribution in proportion to the
respective amounts which would otherwise be payable in respect of
the shares of Series F Preferred Stock and Parity Securities held
by them upon such distribution if all amounts payable on or with respect to such shares of
Series F Preferred Stock and Parity Securities
were paid in full. For the avoidance of any doubt, but without limiting the foregoing, neither a change in
control of the Corporation,
the merger or consolidation of the Corporation with or into any other entity, nor the sale, lease, exchange or other disposition of
all
or substantially all of the Corporation’s assets shall, in and of itself, be deemed to constitute a Dissolution.
 
SECTION 6 Conversion Rights.
 
(a) General. Subject to and upon compliance with the provisions
of this Section 6, each Holder shall be entitled, at its option, at any time and from time to
time, to convert all or any
such shares of Series F Preferred Stock into the number of fully paid and nonassessable shares of Common Stock equal to the
number
obtained by dividing (i) the Stated Value of such Series F Preferred Stock by (ii) the Conversion Price in effect at the
Conversion Time (determined
as provided in this Section 6).
 

 



 

 
(b) Fractions of Shares. Fractional shares of Common Stock
may not be issued in connection with any conversion of the Series F Preferred Stock. As to any
fraction of a share which a Holder
would otherwise be entitled to receive upon such conversion, the Corporation shall pay a cash adjustment in respect of
such final fraction
in an amount equal to such fraction multiplied by the Conversion Price.
 
(c) Conversion Limitations. Notwithstanding anything to
the contrary contained herein, the Corporation shall not effect any conversion of the Series F
Preferred Stock, and no Holder of
the Series F Preferred Stock shall have the right to convert any portion of the Series F Preferred Stock, and any such
conversion
shall be null and void ab initio and treated as if the conversion had not been made, to the extent that immediately prior to or following
such
conversion, the Holder, together with the Attribution Parties, beneficially owns or would beneficially own as determined in accordance
with
Section 13(d) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”) and the rules and
regulations promulgated thereunder, in excess of
9.99% (the “Beneficial Ownership Limitation”) of the Corporation’s
Common Stock that would be issued and outstanding following such conversion. For
purposes of calculating beneficial ownership for determining
whether the Beneficial Ownership Limitation is or will be exceeded, the aggregate number of
shares of Common Stock held and/or beneficially
owned by the Holder together with the Attribution Parties, shall include the number of shares of
Common Stock held and/or beneficially
owned by the Holder together with the Attribution Parties plus the number of shares of Common Stock issuable
upon conversion of the Series F
Preferred Stock and upon the conversion of any other convertible securities of the Corporation with respect to which the
determination
is being made but shall exclude the number of shares of Common Stock which would be issuable upon (i) conversion of the remaining,
unconverted shares of Series F Preferred Stock held and/or beneficially owned by the Holder or the Attribution Parties and (ii) exercise
or conversion of the
unexercised or unconverted portion of any other securities of the Corporation held and/or beneficially owned by such
Holder or any Attribution Party
(including, without limitation, any convertible notes, convertible stock or warrants), in each case, that
are subject to a limitation on conversion or exercise
analogous to the limitation contained herein. It is being acknowledged by each Holder
that the Corporation is not representing to the Holder that the
calculation of such Holder’s beneficial ownership is in compliance
with Section 13(d) of the Exchange Act and the rules and regulations promulgated
thereunder and that each Holder is solely
responsible for any schedules required to be filed in accordance therewith. For purposes of this Section 6(c), in
determining the
number of outstanding shares of Common Stock, a Holder of the Series F Preferred Stock may rely on the number of outstanding shares
of
Common Stock as reflected in (i) the Corporation’s most recent Annual Report on Form 10-K, Quarterly Report on Form 10-Q,
Current Report on Form 8-
K or other public filing with the Securities and Exchange Commission, as the case may be, (ii) a more
recent public announcement by the Corporation or
(iii) a more recent notice by the Corporation or the Corporation’s transfer
agent setting forth the number of shares of Common Stock outstanding (such
issued and outstanding shares, the “Reported Outstanding
Share Number”). For any reason at any time, upon the written or oral request of a Holder, the
Corporation shall within two (2) Business
Days confirm orally and in writing or by electronic mail to the Holder the number of shares of Common Stock
then outstanding. The Holder
shall disclose to the Corporation the number of shares of Common Stock that it, together with the Attribution Parties, holds
and/or beneficially
owns and has the right to acquire through the exercise of derivative securities and any limitations on exercise or conversion analogous
to the limitation contained herein contemporaneously or immediately prior to submitting a Conversion Notice for the relevant number of
shares of Series F
Preferred Stock. If the Corporation receives a Conversion Notice from a Holder at a time when the actual number
of outstanding shares of Common Stock
is less than the Reported Outstanding Share Number, the Corporation shall notify the Holder in writing
of the number of shares of Common Stock then
outstanding and, to the extent that such Conversion Notice would otherwise cause the Holder’s,
together with the Attribution Parties’, beneficial ownership,
as determined pursuant to this Section 6(c), to exceed the Beneficial
Ownership Limitation, the Holder must notify the Corporation of a reduced number of
conversion shares to be issued pursuant to such Conversion
Notice. To the extent that the limitation contained in this Section 6(c) applies, the Corporation
shall be entitled to rely
on representations made to it by the Holder with respect to the beneficial ownership of the Holder, together with the Attribution
Parties,
and the Corporation shall have no obligation to verify or confirm the accuracy of such representations. By written notice to the Corporation,
a
Holder of the Series F Preferred Stock may from time to time increase or decrease the Beneficial Ownership Limitation to any other
percentage not in
excess of 19.99% specified in such notice; provided that (i) any increase in the Beneficial Ownership Limitation
will not be effective until the sixty-first
(61st) day after such notice is delivered to the Corporation, (ii) any such increase
or decrease shall not negatively affect any partial conversion effected
prior to the effectiveness of such increase or decrease and (iii) any
such increase or decrease will apply only to the Holder submitting the written notice and
not to any other Holder of Series F Preferred
Stock. For purposes of this Section 6(c), the term “Attribution Parties” means, collectively, the following
persons and
entities: (i) any direct or indirect Affiliates of the Holder, (ii) any Person acting or who could be deemed to be acting as
a
Section 13(d) “group” together with the Holder or any Attribution Parties and (iii) any other persons whose
beneficial ownership of the Corporation’s
Common Stock would or could be aggregated with the Holder’s and/or any other Attribution
Parties for purposes of Section 13(d) or Section 16 of the
Exchange Act. For clarity, the purpose of the foregoing is to
subject collectively the Holder and all other Attribution Parties to the Beneficial Ownership
Limitation. In accordance with the applicable
listing standards, the restrictions set forth in this Section 6(c) will apply at any time when the Series F
Preferred Stock
is outstanding, regardless of whether the Corporation then has a class of securities listed on a Permitted Exchange. The provisions of
this
paragraph shall be construed and implemented in a manner otherwise than in strict conformity with the terms of this Section 6
to correct this paragraph (or
any portion hereof) which may be defective or inconsistent with the intended Beneficial Ownership Limitation
herein contained or to make changes or
supplements necessary or desirable to properly give effect to such limitation.
 

 



 

 
(d) Adjustments to Conversion Price.
 
(i) Upon Subdivisions. If, at any time after the date the
first share of Series F Preferred Stock was issued, the number of shares of Common Stock
outstanding is increased by a subdivision
of shares of Common Stock, then, following the record date for the determination of holders of Common Stock
affected by such subdivision,
the Conversion Price in effect immediately before such subdivision shall be proportionately decreased so that the number of
shares of
Common Stock issuable on conversion of Series F Preferred Stock shall be increased in proportion to such increase in outstanding
shares of
Common Stock.
 
(ii) Upon Combinations. If, at any time after the date
the first share of Series F Preferred Stock was issued, the number of shares of Common Stock
outstanding is decreased by a combination
of the outstanding shares of Common Stock into a smaller number of shares of Common Stock, then, following
the record date to determine
shares affected by such combination, the Conversion Price in effect immediately before such combination shall be
proportionately increased
so that the number of shares of Common Stock issuable on conversion of each share of Series F Preferred Stock shall be
decreased
in proportion to such decrease in outstanding shares of Common Stock.
 
(iii) Stock Dividends. If, at any time after the date the
first share of Series F Preferred Stock was issued, the Corporation shall make or issue, or fix a record
date for the determination
of holders of Common Stock entitled to receive, a dividend or other distribution payable on the Common Stock in additional
shares of Common
Stock, then and in each such event the Conversion Price in effect immediately before such event shall be decreased as of the time of
such
issuance or, in the event such a record date shall have been fixed, as of the close of business on such record date, by multiplying the
Conversion Price
then in effect by a fraction: (1) the numerator of which shall be the total number of shares of Common Stock outstanding
immediately prior to the time of
such issuance or the close of business on such record date, and (2) the denominator of which shall
be the total number of shares of Common Stock
outstanding immediately prior to the time of such issuance or the close of business on such
record date plus the number of shares of Common Stock
issuable in payment of such dividend or distribution. Notwithstanding the foregoing,
(a) if such record date shall have been fixed and such dividend is not
fully paid or if such distribution is not fully made on the
date fixed therefor, the Conversion Price shall be recomputed accordingly as of the close of
business on such record date and thereafter
the Conversion Price shall be adjusted pursuant to this Section 6(d)(iii) as of the time of actual payment of such
dividends
or distributions; and (b) no such adjustment shall be made if the holders of Series F Preferred Stock simultaneously receive
a dividend or other
distribution of shares of Common Stock in a number equal to the number of shares of Common Stock as they would have
received if all outstanding shares
of Series F Preferred Stock had been converted into Common Stock on the date of such event.
 
(iv) Reorganization, Reclassification, Merger or Consolidation.
If at any time or from time to time there shall be a reorganization, recapitalization,
reclassification, merger or consolidation involving
the Corporation in which the Common Stock is converted into or exchanged for securities, cash or
property (other than a subdivision or
combination provided for elsewhere in this Section 6), then, as a part of such reorganization, recapitalization,
reclassification,
merger, or consolidation, provision shall be made so that holders of Series F Preferred Stock shall thereafter be entitled to receive
upon
conversion of the Series F Preferred Stock, the kind and amount of shares of stock, cash or other property to which such holder
would have been entitled if
such holder had converted its shares of Series F Preferred Stock immediately prior to such reorganization,
recapitalization, reclassification, merger or
consolidation. In any such case, appropriate adjustment shall be made in the application
of the provisions of this Section 6 with respect to the rights of the
holders of the Series F Preferred Stock after the
reorganization, recapitalization, reclassification, merger or consolidation, to the end that the provisions of
this Section 6
(including provisions with respect to changes in and other adjustments of the Conversion Price then in effect for the Series F Preferred
Stock)
shall be applicable after that event in as nearly equivalent a manner as may be practicable.
 

 



 

 
(e) Exercise of Conversion Privilege. In order to exercise
the conversion privilege, the holder of any share of Series F Preferred Stock shall, (i) provide
written notice (a “Conversion
Notice”) to the Corporation at any office or agency of the Corporation maintained for such purpose, that the Holder elects to
convert all such shares of Series F Preferred Stock or, if less than the entire amount thereof is to be converted, the portion thereof
to be converted and (ii) if
such Holder’s shares are certificated, surrender the certificate evidencing such share of Series F
Preferred Stock, duly endorsed or assigned to the
Corporation in blank, at such office or
agency. The Conversion Notice shall state such Holder’s name or the names of the nominees in which such Holder
wishes the shares
of Common Stock to be issued. Series F Preferred Stock shall be deemed to have been converted immediately prior to the close of
business
on the date of surrender of such shares of Series F Preferred Stock for conversion in accordance with the foregoing provisions (the
“Conversion
Time”), and the shares of Common Stock issuable upon conversion of the specified shares shall be deemed
to be outstanding of record as of such
Conversion Time. As promptly as practicable on or after the Conversion Time, the Corporation shall
(i) issue and shall deliver a certificate or certificates
for the number of full shares of Common Stock issuable upon conversion
(or a notice of such issuance if uncertificated shares are issued) and (ii) pay all
declared but unpaid dividends on the shares of
Series F Preferred Stock converted. In the case of any certificate evidencing shares of Series F Preferred
Stock that is converted
in part only, upon such conversion the Corporation shall also execute and deliver a new certificate evidencing the number of shares
of
Series F Preferred Stock that are not converted (or a notice of such issuance if uncertificated shares are issued).
 
(f) Effect of Conversion. All shares of Series F Preferred
Stock which shall have been surrendered for conversion as herein provided shall no longer be
deemed to be outstanding and all rights with
respect to such shares shall immediately cease and terminate at the Conversion Time, except only the right of
the Holders thereof to receive
shares of Common Stock in exchange therefor and to receive payment of any dividends declared but unpaid thereon.
 
(g) Notice of Adjustment of Conversion Price. Whenever
the provisions of Section 6(d) require that the Conversion Price be adjusted as herein provided,
the Corporation shall
compute the adjusted Conversion Price in accordance with Section 6(d) and shall prepare a certificate signed by the Corporation’s
chief executive officer or chief financial officer setting forth the adjusted Conversion Price and showing in reasonable detail the facts
upon which such
adjustment is based, and such certificate shall forthwith be filed at each office or agency maintained for such purpose
for conversion of shares of Series F
Preferred Stock and mailed by the Corporation at its expense to all holders of Series F
Preferred Stock at their last addresses as they shall appear in the
stock register.
 
(h) Corporation to Reserve Common Stock. The Corporation
shall at all times reserve and keep available, free from preemptive rights, out of the authorized
but unissued Common Stock or out of
the Common Stock held in treasury, for the purpose of effecting the conversion of Series F Preferred Stock, the full
number of shares
of Common Stock issuable upon the conversion of all outstanding shares of Series F Preferred Stock. Before taking any action that
would
cause an adjustment reducing the Conversion Price below the then par value (if any) of the shares of Common Stock deliverable upon
conversion of the
Series F Preferred Stock, the Corporation will take any corporate action that, in the opinion of its counsel, is
necessary in order that the Corporation may
validly and legally issue fully paid and non-assessable shares of Common Stock at such adjusted
Conversion Price.
 
(i) Taxes on Conversions. The Corporation will pay any
and all original issuance, transfer, stamp and other similar taxes that may be payable in respect of
the issue or delivery of shares of
Common Stock on conversion of Series F Preferred Stock pursuant hereto. The Corporation shall not, however, be
required to pay any
tax which may be payable in respect of any transfer involved in the issue and delivery of shares of Common Stock in a name other than
that of the holder of the share(s) of Series F Preferred Stock to be converted (nor shall the Corporation be responsible for
any other taxes payable by the
holders of the Series F Preferred Stock), and no such issue or delivery shall be made unless and until
the person requesting such issue has paid to the
Corporation the amount of any such tax or has established to the satisfaction of the
Corporation that such tax has been paid.
 
SECTION 7 Waiver. Notwithstanding anything to the contrary
herein, any provisions of this Certificate of Designation may be waived on behalf of all of
the holders of Series F Preferred Stock
by the affirmative written consent or vote of the Requisite Holders.
 

 



 

 
IN
WITNESS WHEREOF, the Corporation has caused this Certificate of Designations, Preferences and Rights to be duly executed by
its Chief Executive
Officer, this 21st day of December 2023.
 
  By: /s/ Mark Iwicki
  ​ Name: Mark Iwicki
    Title: Chief Executive Officer
 

 



 

 
CERTIFICATE OF DESIGNATIONS, PREFERENCES 

AND RIGHTS OF 
SERIES G CONVERTIBLE NON-REDEEMABLE PREFERRED
STOCK 

OF 
KALA BIO, INC.

 
(Pursuant to Section 151 of the 

Delaware General Corporation Law)
 

KALA
BIO, INC., a Delaware corporation (the “Corporation”), in accordance with the provisions of Section 103
of the Delaware General
Corporation Law (the “DGCL”) does hereby certify that, in accordance with Sections 151 of the
DGCL, the following resolution was duly adopted by the
Board of Directors of the Corporation (the “Board of Directors”)
on March 25, 2024:
 

RESOLVED, pursuant to authority expressly set
forth in the Restated Certificate of Incorporation of the Corporation, as amended (the “Certificate of
Incorporation”),
the issuance of a series of Preferred Stock, par value $0.001 per share (the “Preferred Stock”) designated as the Series G
Convertible Non-
Redeemable Preferred Stock, par value $0.001 per share, of the Corporation is hereby authorized and the number of shares,
powers, designations,
preferences and relative, participating, optional or other special rights of, and the qualifications, limitations
or restrictions upon, the Series G Convertible
Non-Redeemable Preferred Stock (in addition to any provisions set forth in the Certificate
of Incorporation that are applicable to the Preferred Stock of all
classes and series) are hereby fixed, and the Certificate of Designation,
Preferences and Rights of Series G Convertible Non-Redeemable Preferred Stock
(“Certificate of Designations”)
is hereby approved as follows:
 
SECTION 1 Designation of Amount.
 
(a) 10,901 shares of Preferred Stock shall be, and hereby are,
designated the “Series G Convertible Non-Redeemable Preferred Stock” (the “Series G
Preferred Stock”),
par value $0.001 per share.
 
(b) Subject to the requirements of the DGCL, the Certificate of
Incorporation and this Certificate of Designations, the number of shares of Preferred Stock
that are designated as Series G Preferred
Stock may be increased or decreased by vote of the Board of Directors; provided, that no decrease shall reduce the
number of shares
of Series G Preferred Stock to a number less than the number of such shares then outstanding. Any shares of Series G Preferred
Stock
converted, redeemed, purchased or otherwise acquired by the Corporation in any manner whatsoever shall, automatically and without
further action, be
retired and canceled promptly after the acquisition thereof, and shall become authorized but unissued shares of Preferred
Stock and may not be reissued as
shares of Series G Preferred Stock when the Corporation shall take such action as may be necessary
to reduce the number of authorized shares of the
Series G Preferred Stock and may be reissued as part of a new series of any class
or series of Preferred Stock in accordance with the Certificate of
Incorporation.
 
SECTION 2 Certain Definitions.
 
Unless the context otherwise requires, the terms defined in this Section 2
shall have, for all purposes of this resolution, the meanings specified (with terms
defined in the singular having comparable meanings
when used in the plural).
 
“Affiliate” means any person that, directly or indirectly
through one or more intermediaries, controls or is controlled by or is under common control with a
person, as such terms are used in and
construed under Rule 405 under the Securities Act.
 
“Attribution Parties” shall have the meaning set
forth in Section 6(c).
 
“Beneficial Ownership Limitation” shall have the
meaning set forth in Section 6(c).
 
“Board of Directors” shall have the meaning set
forth in the preamble to this Certificate of Designations.
 

 



 

 
“Business Day” shall mean any day other than Saturday,
Sunday or other day on which commercial banks in the City of New York are authorized or
required by law to remain closed.
 
“Bylaws” shall mean the Third Amended and Restated
By-Laws of the Corporation, as amended from time to time.
 
“Certificate of Incorporation” shall have the meaning
set forth in the preamble to this Certificate of Designations.
 
“Common Stock” shall mean the common stock, par
value $0.001 per share, of the Corporation.
 
“Conversion Notice” shall have the meaning set forth
in Section 6(e).
 
“Conversion Price” shall mean $7.889, subject to
adjustment from time to time in accordance with Section 6(d).
 
“Conversion Time” shall have the meaning set forth
in Section 6(e).
 
“Corporation” shall have the meaning set forth in
the preamble to this Certificate of Designations.
 
“DGCL” shall have the meaning set forth in the preamble
to this Certificate of Designations.
 
“Exchange Act” shall have the meaning set forth
in Section 6(c).
 
“Holder” means any holder of Series G Preferred
Stock, all of such holders being the “Holders.”
 
“Junior Securities” shall have the meaning set forth
in Section 5(a).
 
“Parity Securities” shall have the meaning set forth
in Section 5(a).
 
“Participating Dividends” shall have the meaning
set forth in Section 4.
 
“Permitted Exchange” means any of The New York Stock
Exchange, The Nasdaq Global Select Market, The Nasdaq Global Market, The Nasdaq Capital
Market (or any of their respective successors).
 
“person” shall mean any individual, partnership,
company, limited liability company, joint venture, association, joint-stock company, trust, unincorporated
organization, government or
agency or political subdivision thereof, or other entity.
 
“Preferred Stock” shall have the meaning set forth
in the preamble to this Certificate of Designations.
 
“Reported Outstanding Share Number” shall have the
meaning set forth in Section 6(c).
 
“Requisite Holders” shall mean the holders of at
least a majority of the then outstanding shares of Series G Preferred Stock.
 
“Securities Act” shall mean the Securities Act of
1933, as amended, and the rules and regulations promulgated thereunder.
 
“Senior Securities” shall have the meaning set forth
in Section 5(a).
 
“Series G Preferred Stock” shall have the meaning
set forth in Section 1(a).
 
“Stated Value” shall mean the per share stated value
for a share of Series G Preferred Stock of $788.90, subject to adjustment in the event of any stock
dividend, stock split, combination,
reorganization, recapitalization, reclassification, or other similar event with respect to the Series G Preferred Stock.
 

 



 

 
SECTION 3 Voting Rights.
 
The Series G Preferred Stock is non-voting stock. Except as otherwise
provided by the DGCL, other applicable law or as provided in this Certificate of
Designations, the holders of Series G
Preferred Stock shall not be entitled to vote (or render written consents) on any matter submitted for a vote of (or
written consents
in lieu of a vote as permitted by the DGCL, the Certificate of Incorporation and the Bylaws) holders of Common Stock.
 
SECTION 4 Dividends.
 
If the Board of Directors shall declare a dividend or other distribution
payable upon the then outstanding shares of Common Stock, whether in cash, in kind
or in other securities or property (other than dividends
payable in shares of Common Stock), the holders of the outstanding shares of Series G Preferred
Stock shall be entitled to the amount
of dividends as would be payable in respect of the number of shares of Common Stock into which the shares of
Series G Preferred Stock
held by each holder thereof could be converted, without regard to any restrictions on conversion (including the Beneficial
Ownership Limitation),
in accordance with the provisions of Section 6 hereof, such number to be determined as of the record date for determination
of
holders of Common Stock entitled to receive such dividend or, if no such record date is established, as of the date of such dividend
(“Participating
Dividends”). Participating Dividends are payable at the same time as and when dividends on the Common
Stock are paid to the holders of Common Stock,
the holders of Series E Convertible Non-Redeemable Preferred Stock, $0.001 par value
per share (the “Series E Preferred Stock”) and the holders of
Series F Convertible Non-Redeemable Preferred
Stock, $0.001 par value per share (the “Series F Preferred Stock”).
 
SECTION 5 Liquidation Preference.
 
(a) Ranking. The Series G Preferred Stock shall rank
(i) senior to all of the Common Stock; (ii) senior to any class or series of capital stock of the
Corporation hereafter created
specifically ranking by its terms junior to any Series G Preferred Stock (“Junior Securities”); (iii) on
parity with the Series E
Preferred Stock, the Series F Preferred Stock and any other class or series of capital stock of the
Corporation hereafter created specifically ranking by its
terms on parity with the Series G Preferred Stock (“Parity Securities”);
and (iv) junior to any class or series of capital stock of the Corporation hereafter
created specifically ranking by its terms senior
to any Series G Preferred Stock (“Senior Securities”), in each case, as to distributions of assets upon
liquidation,
dissolution or winding up of the Corporation, whether voluntarily or involuntarily (each, a “Dissolution”).
 
(b) Distribution
to Series G Preferred Stock and Parity Securities. Subject to the prior and superior rights of the holders of any Senior
Securities of the
Corporation, upon a Dissolution, each Holder shall be entitled to receive, prior and in preference to any distributions
of any of the assets or surplus funds of
the Corporation to the holders of the Common Stock and Junior Securities and pari passu with
any distribution to the holders of Parity Securities, an
amount per share of Series G Preferred Stock held by such Holder equal to
the greater of (i) the Stated Value, plus any dividends declared but unpaid on
such share of Series G Preferred Stock, or (ii) such
amount per share as would have been payable had all shares of Series G Preferred Stock been converted
into Common Stock pursuant
to Section 6 (without regard to any restrictions on conversion (including the Beneficial Ownership Limitation)) immediately
prior to such Dissolution. If, upon any such Dissolution, the assets of the Corporation shall be insufficient to pay the holders of shares
of the Series G
Preferred Stock the amount required under the preceding sentence, the holders of Series G Preferred Stock and
the holders of shares of Parity Securities
shall share in any distribution of the assets available for distribution in proportion to the
respective amounts which would otherwise be payable in respect of
the shares of Series G Preferred Stock and Parity Securities held
by them upon such distribution if all amounts payable on or with respect to such shares of
Series G Preferred Stock and Parity Securities
were paid in full. For the avoidance of any doubt, but without limiting the foregoing, neither a change in
control of the Corporation,
the merger or consolidation of the Corporation with or into any other entity, nor the sale, lease, exchange or other disposition of
all
or substantially all of the Corporation’s assets shall, in and of itself, be deemed to constitute a Dissolution.
 
SECTION 6 Conversion Rights.
 
(a) General. Subject to and upon compliance with the provisions
of this Section 6, each Holder shall be entitled, at its option, at any time and from time to
time, to convert all or any
such shares of Series G Preferred Stock into the number of fully paid and nonassessable shares of Common Stock equal to the
number
obtained by dividing (i) the Stated Value of such Series G Preferred Stock by (ii) the Conversion Price in effect at the
Conversion Time
(determined as provided in this Section 6).
 

 



 

 
(b) Fractions of Shares. Fractional shares of Common Stock
may not be issued in connection with any conversion of the Series G Preferred Stock. As to
any fraction of a share which a Holder
would otherwise be entitled to receive upon such conversion, the Corporation shall pay a cash adjustment in respect
of such final fraction
in an amount equal to such fraction multiplied by the Conversion Price.
 
(c) Conversion Limitations. Notwithstanding anything to
the contrary contained herein, the Corporation shall not effect any conversion of the Series G
Preferred Stock, and no Holder of
the Series G Preferred Stock shall have the right to convert any portion of the Series G Preferred Stock, and any such
conversion
shall be null and void ab initio and treated as if the conversion had not been made, to the extent that immediately prior to or following
such
conversion, the Holder, together with the Attribution Parties, beneficially owns or would beneficially own as determined in accordance
with
Section 13(d) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”) and the rules and
regulations promulgated thereunder, in excess of
9.99% (the “Beneficial Ownership Limitation”) of the Corporation’s
Common Stock that would be issued and outstanding following such conversion. For
purposes of calculating beneficial ownership for determining
whether the Beneficial Ownership Limitation is or will be exceeded, the aggregate number of
shares of Common Stock held and/or beneficially
owned by the Holder together with the Attribution Parties, shall include the number of shares of
Common Stock held and/or beneficially
owned by the Holder together with the Attribution Parties plus the number of shares of Common Stock issuable
upon conversion of the Series G
Preferred Stock and upon the conversion of any other convertible securities of the Corporation with respect to which the
determination
is being made but shall exclude the number of shares of Common Stock which would be issuable upon (i) conversion of the remaining,
unconverted shares of Series G Preferred Stock held and/or beneficially owned by the Holder or the Attribution Parties and (ii) exercise
or conversion of
the unexercised or unconverted portion of any other securities of the Corporation held and/or beneficially owned by such
Holder or any Attribution Party
(including, without limitation, any convertible notes, convertible stock or warrants), in each case, that
are subject to a limitation on conversion or exercise
analogous to the limitation contained herein. It is being acknowledged by each Holder
that the Corporation is not representing to the Holder that the
calculation of such Holder’s beneficial ownership is in compliance
with Section 13(d) of the Exchange Act and the rules and regulations promulgated
thereunder and that each Holder is solely
responsible for any schedules required to be filed in accordance therewith. For purposes of this Section 6(c), in
determining the
number of outstanding shares of Common Stock, a Holder of the Series G Preferred Stock may rely on the number of outstanding shares
of
Common Stock as reflected in (i) the Corporation’s most recent Annual Report on Form 10-K, Quarterly Report on Form 10-Q,
Current Report on Form 8-
K or other public filing with the Securities and Exchange Commission, as the case may be, (ii) a more
recent public announcement by the Corporation or
(iii) a more recent notice by the Corporation or the Corporation’s transfer
agent setting forth the number of shares of Common Stock outstanding (such
issued and outstanding shares, the “Reported Outstanding
Share Number”). For any reason at any time, upon the written or oral request of a Holder, the
Corporation shall within two (2) Business
Days confirm orally and in writing or by electronic mail to the Holder the number of shares of Common Stock
then outstanding. The Holder
shall disclose to the Corporation the number of shares of Common Stock that it, together with the Attribution Parties, holds
and/or beneficially
owns and has the right to acquire through the exercise of derivative securities and any limitations on exercise or conversion analogous
to the limitation contained herein contemporaneously or immediately prior to submitting a Conversion Notice for the relevant number of
shares of Series G
Preferred Stock. If the Corporation receives a Conversion Notice from a Holder at a time when the actual number
of outstanding shares of Common Stock
is less than the Reported Outstanding Share Number, the Corporation shall notify the Holder in writing
of the number of shares of Common Stock then
outstanding and, to the extent that such Conversion Notice would otherwise cause the Holder’s,
together with the Attribution Parties’, beneficial ownership,
as determined pursuant to this Section 6(c), to exceed the Beneficial
Ownership Limitation, the Holder must notify the Corporation of a reduced number of
conversion shares to be issued pursuant to such Conversion
Notice. To the extent that the limitation contained in this Section 6(c) applies, the Corporation
shall be entitled to rely
on representations made to it by the Holder with respect to the beneficial ownership of the Holder, together with the Attribution
Parties,
and the Corporation shall have no obligation to verify or confirm the accuracy of such representations. By written notice to the Corporation,
a
Holder of the Series G Preferred Stock may from time to time increase or decrease the Beneficial Ownership Limitation to any other
percentage not in
excess of 19.99% specified in such notice; provided that (i) any increase in the Beneficial Ownership Limitation
will not be effective until the sixty-first
(61st) day after such notice is delivered to the Corporation, (ii) any such increase
or decrease shall not negatively affect any partial conversion effected
prior to the effectiveness of such increase or decrease and (iii) any
such increase or decrease will apply only to the Holder submitting the written notice and
not to any other Holder of Series G Preferred
Stock. For purposes of this Section 6(c), the term “Attribution Parties” means, collectively, the following
persons and
entities: (i) any direct or indirect Affiliates of the Holder, (ii) any Person acting or who could be deemed to be acting as
a
Section 13(d) “group” together with the Holder or any Attribution Parties and (iii) any other persons whose
beneficial ownership of the Corporation’s
Common Stock would or could be aggregated with the Holder’s and/or any other Attribution
Parties for purposes of Section 13(d) or Section 16 of the
Exchange Act. For clarity, the purpose of the foregoing is to
subject collectively the Holder and all other Attribution Parties to the Beneficial Ownership
Limitation. In accordance with the applicable
listing standards, the restrictions set forth in this Section 6(c) will apply at any time when the Series G
Preferred Stock
is outstanding, regardless of whether the Corporation then has a class of securities listed on a Permitted Exchange. The provisions of
this
paragraph shall be construed and implemented in a manner otherwise than in strict conformity with the terms of this Section 6
to correct this paragraph (or
any portion hereof) which may be defective or inconsistent with the intended Beneficial Ownership Limitation
herein contained or to make changes or
supplements necessary or desirable to properly give effect to such limitation.
 

 



 

 
(d) Adjustments to Conversion Price.
 
(i) Upon Subdivisions. If, at any time after the date the
first share of Series G Preferred Stock was issued, the number of shares of Common Stock
outstanding is increased by a subdivision
of shares of Common Stock, then, following the record date for the determination of holders of Common Stock
affected by such subdivision,
the Conversion Price in effect immediately before such subdivision shall be proportionately decreased so that the number of
shares of
Common Stock issuable on conversion of Series G Preferred Stock shall be increased in proportion to such increase in outstanding
shares of
Common Stock.
 
(ii) Upon Combinations. If, at any time after the date
the first share of Series G Preferred Stock was issued, the number of shares of Common Stock
outstanding is decreased by a combination
of the outstanding shares of Common Stock into a smaller number of shares of Common Stock, then, following
the record date to determine
shares affected by such combination, the Conversion Price in effect immediately before such combination shall be
proportionately increased
so that the number of shares of Common Stock issuable on conversion of each share of Series G Preferred Stock shall be
decreased
in proportion to such decrease in outstanding shares of Common Stock.
 
(iii) Stock Dividends. If, at any time after the date the
first share of Series G Preferred Stock was issued, the Corporation shall make or issue, or fix a record
date for the determination
of holders of Common Stock entitled to receive, a dividend or other distribution payable on the Common Stock in additional
shares of Common
Stock, then and in each such event the Conversion Price in effect immediately before such event shall be decreased as of the time of
such
issuance or, in the event such a record date shall have been fixed, as of the close of business on such record date, by multiplying the
Conversion Price
then in effect by a fraction: (1) the numerator of which shall be the total number of shares of Common Stock outstanding
immediately prior to the time of
such issuance or the close of business on such record date, and (2) the denominator of which shall
be the total number of shares of Common Stock
outstanding immediately prior to the time of such issuance or the close of business on such
record date plus the number of shares of Common Stock
issuable in payment of such dividend or distribution. Notwithstanding the foregoing,
(a) if such record date shall have been fixed and such dividend is not
fully paid or if such distribution is not fully made on the
date fixed therefor, the Conversion Price shall be recomputed accordingly as of the close of
business on such record date and thereafter
the Conversion Price shall be adjusted pursuant to this Section 6(d)(iii) as of the time of actual payment of such
dividends
or distributions; and (b) no such adjustment shall be made if the holders of Series G Preferred Stock simultaneously receive
a dividend or other
distribution of shares of Common Stock in a number equal to the number of shares of Common Stock as they would have
received if all outstanding shares
of Series G Preferred Stock had been converted into Common Stock on the date of such event.
 
(iv) Reorganization, Reclassification, Merger or Consolidation.
If at any time or from time to time there shall be a reorganization, recapitalization,
reclassification, merger or consolidation involving
the Corporation in which the Common Stock is converted into or exchanged for securities, cash or
property (other than a subdivision or
combination provided for elsewhere in this Section 6), then, as a part of such reorganization, recapitalization,
reclassification,
merger, or consolidation, provision shall be made so that holders of Series G Preferred Stock shall thereafter be entitled to receive
upon
conversion of the Series G Preferred Stock, the kind and amount of shares of stock, cash or other property to which such holder
would have been entitled if
such holder had converted its shares of Series G Preferred Stock immediately prior to such reorganization,
recapitalization, reclassification, merger or
consolidation. In any such case, appropriate adjustment shall be made in the application
of the provisions of this Section 6 with respect to the rights of the
holders of the Series G Preferred Stock after the
reorganization, recapitalization, reclassification, merger or consolidation, to the end that the provisions of
this Section 6
(including provisions with respect to changes in and other adjustments of the Conversion Price then in effect for the Series G Preferred
Stock) shall be applicable after that event in as nearly equivalent a manner as may be practicable.
 

 



 

 
(e) Exercise of Conversion Privilege. In order to exercise
the conversion privilege, the holder of any share of Series G Preferred Stock shall, (i) provide
written notice (a “Conversion
Notice”) to the Corporation at any office or agency of the Corporation maintained for such purpose, that the Holder elects to
convert all such shares of Series G Preferred Stock or, if less than the entire amount thereof is to be converted, the portion thereof
to be converted and (ii) if
such Holder’s shares are certificated, surrender the certificate evidencing such share of Series G
Preferred Stock, duly endorsed or assigned to the
Corporation in blank, at such office or
agency. The Conversion Notice shall state such Holder’s name or the names of the nominees in which such Holder
wishes the shares
of Common Stock to be issued. Series G Preferred Stock shall be deemed to have been converted immediately prior to the close of
business
on the date of surrender of such shares of Series G Preferred Stock for conversion in accordance with the foregoing provisions (the
“Conversion
Time”), and the shares of Common Stock issuable upon conversion of the specified shares shall be deemed
to be outstanding of record as of such
Conversion Time. As promptly as practicable on or after the Conversion Time, the Corporation shall
(i) issue and shall deliver a certificate or certificates
for the number of full shares of Common Stock issuable upon conversion
(or a notice of such issuance if uncertificated shares are issued) and (ii) pay all
declared but unpaid dividends on the shares of
Series G Preferred Stock converted. In the case of any certificate evidencing shares of Series G Preferred
Stock that is converted
in part only, upon such conversion the Corporation shall also execute and deliver a new certificate evidencing the number of shares
of
Series G Preferred Stock that are not converted (or a notice of such issuance if uncertificated shares are issued).
 
(f) Effect of Conversion. All shares of Series G Preferred
Stock which shall have been surrendered for conversion as herein provided shall no longer be
deemed to be outstanding and all rights with
respect to such shares shall immediately cease and terminate at the Conversion Time, except only the right of
the Holders thereof to receive
shares of Common Stock in exchange therefor and to receive payment of any dividends declared but unpaid thereon.
 
(g) Notice of Adjustment of Conversion Price. Whenever
the provisions of Section 6(d) require that the Conversion Price be adjusted as herein provided,
the Corporation shall
compute the adjusted Conversion Price in accordance with Section 6(d) and shall prepare a certificate signed by the Corporation’s
chief executive officer or chief financial officer setting forth the adjusted Conversion Price and showing in reasonable detail the facts
upon which such
adjustment is based, and such certificate shall forthwith be filed at each office or agency maintained for such purpose
for conversion of shares of Series G
Preferred Stock and mailed by the Corporation at its expense to all holders of Series G
Preferred Stock at their last addresses as they shall appear in the
stock register.
 
(h) Corporation to Reserve Common Stock. The Corporation
shall at all times reserve and keep available, free from preemptive rights, out of the authorized
but unissued Common Stock or out of
the Common Stock held in treasury, for the purpose of effecting the conversion of Series G Preferred Stock, the full
number of shares
of Common Stock issuable upon the conversion of all outstanding shares of Series G Preferred Stock. Before taking any action that
would
cause an adjustment reducing the Conversion Price below the then par value (if any) of the shares of Common Stock deliverable upon
conversion of the
Series G Preferred Stock, the Corporation will take any corporate action that, in the opinion of its counsel, is
necessary in order that the Corporation may
validly and legally issue fully paid and non-assessable shares of Common Stock at such adjusted
Conversion Price.
 
(i) Taxes on Conversions. The Corporation will pay any
and all original issuance, transfer, stamp and other similar taxes that may be payable in respect of
the issue or delivery of shares of
Common Stock on conversion of Series G Preferred Stock pursuant hereto. The Corporation shall not, however, be
required to pay any
tax which may be payable in respect of any transfer involved in the issue and delivery of shares of Common Stock in a name other than
that of the holder of the share(s) of Series G Preferred Stock to be converted (nor shall the Corporation be responsible for
any other taxes payable by the
holders of the Series G Preferred Stock), and no such issue or delivery shall be made unless and until
the person requesting such issue has paid to the
Corporation the amount of any such tax or has established to the satisfaction of the
Corporation that such tax has been paid.
 
SECTION 7 Waiver. Notwithstanding anything to the contrary
herein, any provisions of this Certificate of Designation may be waived on behalf of all of
the holders of Series G Preferred Stock
by the affirmative written consent or vote of the Requisite Holders.
 

 



 

 
IN
WITNESS WHEREOF, the Corporation has caused this Certificate of Designations, Preferences and Rights to be duly executed by
its Chief Executive
Officer, this 25th day of March 2024.
 
  By: /s/ Mark Iwicki
  ​ Name: Mark Iwicki
    Title: Chief Executive Officer
 

 



 

 
CERTIFICATE OF DESIGNATIONS, PREFERENCES 

AND RIGHTS OF 
SERIES H CONVERTIBLE NON-REDEEMABLE PREFERRED
STOCK 

OF 
KALA BIO, INC.

 
(Pursuant to Section 151 of the 

Delaware General Corporation Law)
 

KALA
BIO, INC., a Delaware corporation (the “Corporation”), in accordance with the provisions of Section 103
of the Delaware General
Corporation Law (the “DGCL”) does hereby certify that, in accordance with Sections 151 of the
DGCL, the following resolution was duly adopted by the
Board of Directors of the Corporation (the “Board of Directors”)
on June 26, 2024:
 

RESOLVED, pursuant to authority expressly set
forth in the Restated Certificate of Incorporation of the Corporation, as amended (the “Certificate of
Incorporation”),
the issuance of a series of Preferred Stock, par value $0.001 per share (the “Preferred Stock”) designated as the Series H
Convertible Non-
Redeemable Preferred Stock, par value $0.001 per share, of the Corporation is hereby authorized and the number of shares,
powers, designations,
preferences and relative, participating, optional or other special rights of, and the qualifications, limitations
or restrictions upon, the Series H Convertible
Non-Redeemable Preferred Stock (in addition to any provisions set forth in the Certificate
of Incorporation that are applicable to the Preferred Stock of all
classes and series) are hereby fixed, and the Certificate of Designation,
Preferences and Rights of Series H Convertible Non-Redeemable Preferred Stock
(“Certificate of Designations”)
is hereby approved as follows:
 
SECTION 1 Designation of Amount.
 
(a) 9,393 shares of Preferred Stock shall be, and hereby are,
designated the “Series H Convertible Non-Redeemable Preferred Stock” (the “Series H
Preferred Stock”),
par value $0.001 per share.
 
(b) Subject to the requirements of the DGCL, the Certificate of
Incorporation and this Certificate of Designations, the number of shares of Preferred Stock
that are designated as Series H Preferred
Stock may be increased or decreased by vote of the Board of Directors; provided, that no decrease shall reduce the
number of shares
of Series H Preferred Stock to a number less than the number of such shares then outstanding. Any shares of Series H Preferred
Stock
converted, redeemed, purchased or otherwise acquired by the Corporation in any manner whatsoever shall, automatically and without
further action, be
retired and canceled promptly after the acquisition thereof, and shall become authorized but unissued shares of Preferred
Stock and may not be reissued as
shares of Series H Preferred Stock when the Corporation shall take such action as may be necessary
to reduce the number of authorized shares of the
Series H Preferred Stock and may be reissued as part of a new series of any class
or series of Preferred Stock in accordance with the Certificate of
Incorporation.
 
SECTION 2 Certain Definitions.
 
Unless the context otherwise requires, the terms defined in this Section 2
shall have, for all purposes of this resolution, the meanings specified (with terms
defined in the singular having comparable meanings
when used in the plural).
 
“Affiliate” means any person that, directly or indirectly
through one or more intermediaries, controls or is controlled by or is under common control with a
person, as such terms are used in and
construed under Rule 405 under the Securities Act.
 
“Attribution Parties” shall have the meaning set
forth in Section 6(c).
 
“Beneficial Ownership Limitation” shall have the
meaning set forth in Section 6(c).
 
“Board of Directors” shall have the meaning set
forth in the preamble to this Certificate of Designations.
 

 



 

 
“Business Day” shall mean any day other than Saturday,
Sunday or other day on which commercial banks in the City of New York are authorized or
required by law to remain closed.
 
“Bylaws” shall mean the Third Amended and Restated
By-Laws of the Corporation, as amended from time to time.
 
“Certificate of Incorporation” shall have the meaning
set forth in the preamble to this Certificate of Designations.
 
“Common Stock” shall mean the common stock, par
value $0.001 per share, of the Corporation.
 
“Conversion Notice” shall have the meaning set forth
in Section 6(e).
 
“Conversion Price” shall mean $5.85, subject to
adjustment from time to time in accordance with Section 6(d).
 
“Conversion Time” shall have the meaning set forth
in Section 6(e).
 
“Corporation” shall have the meaning set forth in
the preamble to this Certificate of Designations.
 
“DGCL” shall have the meaning set forth in the preamble
to this Certificate of Designations.
 
“Exchange Act” shall have the meaning set forth
in Section 6(c).
 
“Holder” means any holder of Series H Preferred
Stock, all of such holders being the “Holders.”
 
“Junior Securities” shall have the meaning set forth
in Section 5(a).
 
“Parity Securities” shall have the meaning set forth
in Section 5(a).
 
“Participating Dividends” shall have the meaning
set forth in Section 4.
 
“Permitted Exchange” means any of The New York Stock
Exchange, The Nasdaq Global Select Market, The Nasdaq Global Market, The Nasdaq Capital
Market (or any of their respective successors).
 
“person” shall mean any individual, partnership,
company, limited liability company, joint venture, association, joint-stock company, trust, unincorporated
organization, government or
agency or political subdivision thereof, or other entity.
 
“Preferred Stock” shall have the meaning set forth
in the preamble to this Certificate of Designations.
 
“Reported Outstanding Share Number” shall have the
meaning set forth in Section 6(c).
 
“Requisite Holders” shall mean the holders of at
least two-thirds of the then outstanding shares of Series H Preferred Stock.
 
“Securities Act” shall mean the Securities Act of
1933, as amended, and the rules and regulations promulgated thereunder.
 
“Senior Securities” shall have the meaning set forth
in Section 5(a).
 
“Series H Preferred Stock” shall have the meaning
set forth in Section 1(a).
 
“Stated Value” shall mean the per share stated value
for a share of Series H Preferred Stock of $585.00, subject to adjustment in the event of any stock
dividend, stock split, combination,
reorganization, recapitalization, reclassification, or other similar event with respect to the Series H Preferred Stock.
 

 



 

 
SECTION 3 Voting Rights.
 
The Series H Preferred Stock is non-voting stock. Except as otherwise
provided by the DGCL, other applicable law or as provided in this Certificate of
Designations, the holders of Series H
Preferred Stock shall not be entitled to vote (or render written consents) on any matter submitted for a vote of (or
written consents
in lieu of a vote as permitted by the DGCL, the Certificate of Incorporation and the Bylaws) holders of Common Stock.
 
SECTION 4 Dividends.
 
If the Board of Directors shall declare a dividend or other distribution
payable upon the then outstanding shares of Common Stock, whether in cash, in kind
or in other securities or property (other than dividends
payable in shares of Common Stock), the holders of the outstanding shares of Series H Preferred
Stock shall be entitled to the amount
of dividends as would be payable in respect of the number of shares of Common Stock into which the shares of
Series H Preferred Stock
held by each holder thereof could be converted, without regard to any restrictions on conversion (including the Beneficial
Ownership Limitation),
in accordance with the provisions of Section 6 hereof, such number to be determined as of the record date for determination
of
holders of Common Stock entitled to receive such dividend or, if no such record date is established, as of the date of such dividend
(“Participating
Dividends”). Participating Dividends are payable at the same time as and when dividends on the Common
Stock are paid to the holders of Common Stock,
the holders of Series E Convertible Non-Redeemable Preferred Stock, $0.001 par value
per share (the “Series E Preferred Stock”), the holders of Series F
Convertible Non-Redeemable Preferred
Stock, $0.001 par value per share (the “Series F Preferred Stock”) and the holders of Series G Convertible
Non-
Redeemable Preferred Stock, $0.001 par value per share (the “Series G Preferred Stock”).
 
SECTION 5 Liquidation Preference.
 
(a) Ranking. The Series H Preferred Stock shall rank
(i) senior to all of the Common Stock; (ii) senior to any class or series of capital stock of the
Corporation hereafter created
specifically ranking by its terms junior to any Series H Preferred Stock (“Junior Securities”); (iii) on
parity with the Series E
Preferred Stock, the Series F Preferred Stock, the Series G Preferred Stock and any other class
or series of capital stock of the Corporation hereafter created
specifically ranking by its terms on parity with the Series H Preferred
Stock (“Parity Securities”); and (iv) junior to any class or series of capital stock of
the Corporation hereafter
created specifically ranking by its terms senior to any Series H Preferred Stock (“Senior Securities”), in each
case, as to
distributions of assets upon liquidation, dissolution or winding up of the Corporation, whether voluntarily or involuntarily
(each, a “Dissolution”).
 
(b) Distribution
to Series H Preferred Stock and Parity Securities. Subject to the prior and superior rights of the holders of any Senior
Securities of the
Corporation, upon a Dissolution, each Holder shall be entitled to receive, prior and in preference to any distributions
of any of the assets or surplus funds of
the Corporation to the holders of the Common Stock and Junior Securities and pari passu with
any distribution to the holders of Parity Securities, an
amount per share of Series H Preferred Stock held by such Holder equal to
the greater of (i) the Stated Value, plus any dividends declared but unpaid on
such share of Series H Preferred Stock, or (ii) such
amount per share as would have been payable had all shares of Series H Preferred Stock been converted
into Common Stock pursuant
to Section 6 (without regard to any restrictions on conversion (including the Beneficial Ownership Limitation)) immediately
prior to such Dissolution. If, upon any such Dissolution, the assets of the Corporation shall be insufficient to pay the holders of shares
of the Series H
Preferred Stock the amount required under the preceding sentence, the holders of Series H Preferred Stock and
the holders of shares of Parity Securities
shall share in any distribution of the assets available for distribution in proportion to the
respective amounts which would otherwise be payable in respect of
the shares of Series H Preferred Stock and Parity Securities held
by them upon such distribution if all amounts payable on or with respect to such shares of
Series H Preferred Stock and Parity Securities
were paid in full. For the avoidance of any doubt, but without limiting the foregoing, neither a change in
control of the Corporation,
the merger or consolidation of the Corporation with or into any other entity, nor the sale, lease, exchange or other disposition of
all
or substantially all of the Corporation’s assets shall, in and of itself, be deemed to constitute a Dissolution.
 

 



 

 
SECTION 6 Conversion Rights.
 
(a) General. Subject to and upon compliance with the provisions
of this Section 6, each Holder shall be entitled, at its option, at any time and from time to
time, to convert all or any
such shares of Series H Preferred Stock into the number of fully paid and nonassessable shares of Common Stock equal to the
number
obtained by dividing (i) the Stated Value of such Series H Preferred Stock by (ii) the Conversion Price in effect at the
Conversion Time
(determined as provided in this Section 6).
 
(b) Fractions of Shares. Fractional shares of Common Stock
may not be issued in connection with any conversion of the Series H Preferred Stock. As to
any fraction of a share which a Holder
would otherwise be entitled to receive upon such conversion, the Corporation shall pay a cash adjustment in respect
of such final fraction
in an amount equal to such fraction multiplied by the Conversion Price.
 
(c) Conversion Limitations. Notwithstanding anything to
the contrary contained herein, the Corporation shall not effect any conversion of the Series H
Preferred Stock, and no Holder of
the Series H Preferred Stock shall have the right to convert any portion of the Series H Preferred Stock, and any such
conversion
shall be null and void ab initio and treated as if the conversion had not been made, to the extent that immediately prior to or following
such
conversion, the Holder, together with the Attribution Parties, beneficially owns or would beneficially own as determined in accordance
with
Section 13(d) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”) and the rules and
regulations promulgated thereunder, in excess of
9.99% (the “Beneficial Ownership Limitation”) of the Corporation’s
Common Stock that would be issued and outstanding following such conversion. For
purposes of calculating beneficial ownership for determining
whether the Beneficial Ownership Limitation is or will be exceeded, the aggregate number of
shares of Common Stock held and/or beneficially
owned by the Holder together with the Attribution Parties, shall include the number of shares of
Common Stock held and/or beneficially
owned by the Holder together with the Attribution Parties plus the number of shares of Common Stock issuable
upon conversion of the Series H
Preferred Stock and upon the conversion of any other convertible securities of the Corporation with respect to which the
determination
is being made but shall exclude the number of shares of Common Stock which would be issuable upon (i) conversion of the remaining,
unconverted shares of Series H Preferred Stock held and/or beneficially owned by the Holder or the Attribution Parties and (ii) exercise
or conversion of
the unexercised or unconverted portion of any other securities of the Corporation held and/or beneficially owned by such
Holder or any Attribution Party
(including, without limitation, any convertible notes, convertible stock or warrants), in each case, that
are subject to a limitation on conversion or exercise
analogous to the limitation contained herein. It is being acknowledged by each Holder
that the Corporation is not representing to the Holder that the
calculation of such Holder’s beneficial ownership is in compliance
with Section 13(d) of the Exchange Act and the rules and regulations promulgated
thereunder and that each Holder is solely
responsible for any schedules required to be filed in accordance therewith. For purposes of this Section 6(c), in
determining the
number of outstanding shares of Common Stock, a Holder of the Series H Preferred Stock may rely on the number of outstanding shares
of
Common Stock as reflected in (i) the Corporation’s most recent Annual Report on Form 10-K, Quarterly Report on Form 10-Q,
Current Report on Form 8-
K or other public filing with the Securities and Exchange Commission, as the case may be, (ii) a more
recent public announcement by the Corporation or
(iii) a more recent notice by the Corporation or the Corporation’s transfer
agent setting forth the number of shares of Common Stock outstanding (such
issued and outstanding shares, the “Reported Outstanding
Share Number”). For any reason at any time, upon the written or oral request of a Holder, the
Corporation shall within two (2) Business
Days confirm orally and in writing or by electronic mail to the Holder the number of shares of Common Stock
then outstanding. The Holder
shall disclose to the Corporation the number of shares of Common Stock that it, together with the Attribution Parties, holds
and/or beneficially
owns and has the right to acquire through the exercise of derivative securities and any limitations on exercise or conversion analogous
to the limitation contained herein contemporaneously or immediately prior to submitting a Conversion Notice for the relevant number of
shares of Series H
Preferred Stock. If the Corporation receives a Conversion Notice from a Holder at a time when the actual number
of outstanding shares of Common Stock
is less than the Reported Outstanding Share Number, the Corporation shall notify the Holder in writing
of the number of shares of Common Stock then
outstanding and, to the extent that such Conversion Notice would otherwise cause the Holder’s,
together with the Attribution Parties’, beneficial ownership,
as determined pursuant to this Section 6(c), to exceed the Beneficial
Ownership Limitation, the Holder must notify the Corporation of a reduced number of
conversion shares to be issued pursuant to such Conversion
Notice. To the extent that the limitation contained in this Section 6(c) applies, the Corporation
shall be entitled to rely
on representations made to it by the Holder with respect to the beneficial ownership of the Holder, together with the Attribution
Parties,
and the Corporation shall have no obligation to verify or confirm the accuracy of such representations. By written notice to the Corporation,
a
Holder of the Series H Preferred Stock may from time to time increase or decrease the Beneficial Ownership Limitation to any other
percentage not in
excess of 19.99% specified in such notice; provided that (i) any increase in the Beneficial Ownership Limitation
will not be effective until the sixty-first
(61st) day after such notice is delivered to the Corporation, (ii) any such increase
or decrease shall not negatively affect any partial conversion effected
prior to the effectiveness of such increase or decrease and (iii) any
such increase or decrease will apply only to the Holder submitting the written notice and
not to any other Holder of Series H Preferred
Stock. For purposes of this Section 6(c), the term “Attribution Parties” means, collectively, the following
persons and
entities: (i) any direct or indirect Affiliates of the Holder, (ii) any Person acting or who could be deemed to be acting as
a
Section 13(d) “group” together with the Holder or any Attribution Parties and (iii) any other persons whose
beneficial ownership of the Corporation’s
Common Stock would or could be aggregated with the Holder’s and/or any other Attribution
Parties for purposes of Section 13(d) or Section 16 of the
Exchange Act. For clarity, the purpose of the foregoing is to
subject collectively the Holder and all other Attribution Parties to the Beneficial Ownership
Limitation. In accordance with the applicable
listing standards, the restrictions set forth in this Section 6(c) will apply at any time when the Series H
Preferred Stock
is outstanding, regardless of whether the Corporation then has a class of securities listed on a Permitted Exchange. The provisions of
this
paragraph shall be construed and implemented in a manner otherwise than in strict conformity with the terms of this Section 6
to correct this paragraph (or
any portion hereof) which may be defective or inconsistent with the intended Beneficial Ownership Limitation
herein contained or to make changes or
supplements necessary or desirable to properly give effect to such limitation.
 

 



 

 
(d) Adjustments to Conversion Price.
 
(i) Upon Subdivisions. If, at any time after the date the
first share of Series H Preferred Stock was issued, the number of shares of Common Stock
outstanding is increased by a subdivision
of shares of Common Stock, then, following the record date for the determination of holders of Common Stock
affected by such subdivision,
the Conversion Price in effect immediately before such subdivision shall be proportionately decreased so that the number of
shares of
Common Stock issuable on conversion of Series H Preferred Stock shall be increased in proportion to such increase in outstanding
shares of
Common Stock.
 
(ii) Upon Combinations. If, at any time after the date
the first share of Series H Preferred Stock was issued, the number of shares of Common Stock
outstanding is decreased by a combination
of the outstanding shares of Common Stock into a smaller number of shares of Common Stock, then, following
the record date to determine
shares affected by such combination, the Conversion Price in effect immediately before such combination shall be
proportionately increased
so that the number of shares of Common Stock issuable on conversion of each share of Series H Preferred Stock shall be
decreased
in proportion to such decrease in outstanding shares of Common Stock.
 
(iii) Stock Dividends. If, at any time after the date the
first share of Series H Preferred Stock was issued, the Corporation shall make or issue, or fix a record
date for the determination
of holders of Common Stock entitled to receive, a dividend or other distribution payable on the Common Stock in additional
shares of Common
Stock, then and in each such event the Conversion Price in effect immediately before such event shall be decreased as of the time of
such
issuance or, in the event such a record date shall have been fixed, as of the close of business on such record date, by multiplying the
Conversion Price
then in effect by a fraction: (1) the numerator of which shall be the total number of shares of Common Stock outstanding
immediately prior to the time of
such issuance or the close of business on such record date, and (2) the denominator of which shall
be the total number of shares of Common Stock
outstanding immediately prior to the time of such issuance or the close of business on such
record date plus the number of shares of Common Stock
issuable in payment of such dividend or distribution. Notwithstanding the foregoing,
(a) if such record date shall have been fixed and such dividend is not
fully paid or if such distribution is not fully made on the
date fixed therefor, the Conversion Price shall be recomputed accordingly as of the close of
business on such record date and thereafter
the Conversion Price shall be adjusted pursuant to this Section 6(d)(iii) as of the time of actual payment of such
dividends
or distributions; and (b) no such adjustment shall be made if the holders of Series H Preferred Stock simultaneously receive
a dividend or other
distribution of shares of Common Stock in a number equal to the number of shares of Common Stock as they would have
received if all outstanding shares
of Series H Preferred Stock had been converted into Common Stock on the date of such event.
 

 



 

 
(iv) Reorganization, Reclassification, Merger or Consolidation.
If at any time or from time to time there shall be a reorganization, recapitalization,
reclassification, merger or consolidation involving
the Corporation in which the Common Stock is converted into or exchanged for securities, cash or
property (other than a subdivision or
combination provided for elsewhere in this Section 6), then, as a part of such reorganization, recapitalization,
reclassification,
merger, or consolidation, provision shall be made so that holders of Series H Preferred Stock shall thereafter be entitled to receive
upon
conversion of the Series H Preferred Stock, the kind and amount of shares of stock, cash or other property to which such holder
would have been entitled if
such holder had converted its shares of Series H Preferred Stock immediately prior to such reorganization,
recapitalization, reclassification, merger or
consolidation. In any such case, appropriate adjustment shall be made in the application
of the provisions of this Section 6 with respect to the rights of the
holders of the Series H Preferred Stock after the
reorganization, recapitalization, reclassification, merger or consolidation, to the end that the provisions of
this Section 6
(including provisions with respect to changes in and other adjustments of the Conversion Price then in effect for the Series H Preferred
Stock) shall be applicable after that event in as nearly equivalent a manner as may be practicable.
 
(e) Exercise of Conversion Privilege. In order to exercise
the conversion privilege, the holder of any share of Series H Preferred Stock shall, (i) provide
written notice (a “Conversion
Notice”) to the Corporation at any office or agency of the Corporation maintained for such purpose, that the Holder elects to
convert all such shares of Series H Preferred Stock or, if less than the entire amount thereof is to be converted, the portion thereof
to be converted and (ii) if
such Holder’s shares are certificated, surrender the certificate evidencing such share of Series H
Preferred Stock, duly endorsed or assigned to the
Corporation in blank, at such office or
agency. The Conversion Notice shall state such Holder’s name or the names of the nominees in which such Holder
wishes the shares
of Common Stock to be issued. Series H Preferred Stock shall be deemed to have been converted immediately prior to the close of
business
on the date of surrender of such shares of Series H Preferred Stock for conversion in accordance with the foregoing provisions (the
“Conversion
Time”), and the shares of Common Stock issuable upon conversion of the specified shares shall be deemed
to be outstanding of record as of such
Conversion Time. As promptly as practicable on or after the Conversion Time, the Corporation shall
(i) issue and shall deliver a certificate or certificates
for the number of full shares of Common Stock issuable upon conversion
(or a notice of such issuance if uncertificated shares are issued) and (ii) pay all
declared but unpaid dividends on the shares of
Series H Preferred Stock converted. In the case of any certificate evidencing shares of Series H Preferred
Stock that is converted
in part only, upon such conversion the Corporation shall also execute and deliver a new certificate evidencing the number of shares
of
Series H Preferred Stock that are not converted (or a notice of such issuance if uncertificated shares are issued).
 
(f) Effect of Conversion. All shares of Series H Preferred
Stock which shall have been surrendered for conversion as herein provided shall no longer be
deemed to be outstanding and all rights with
respect to such shares shall immediately cease and terminate at the Conversion Time, except only the right of
the Holders thereof to receive
shares of Common Stock in exchange therefor and to receive payment of any dividends declared but unpaid thereon.
 
(g) Notice of Adjustment of Conversion Price. Whenever
the provisions of Section 6(d) require that the Conversion Price be adjusted as herein provided,
the Corporation shall
compute the adjusted Conversion Price in accordance with Section 6(d) and shall prepare a certificate signed by the Corporation’s
chief executive officer or chief financial officer setting forth the adjusted Conversion Price and showing in reasonable detail the facts
upon which such
adjustment is based, and such certificate shall forthwith be filed at each office or agency maintained for such purpose
for conversion of shares of Series H
Preferred Stock and mailed by the Corporation at its expense to all holders of Series H
Preferred Stock at their last addresses as they shall appear in the
stock register.
 
(h) Corporation to Reserve Common Stock. The Corporation
shall at all times reserve and keep available, free from preemptive rights, out of the authorized
but unissued Common Stock or out of
the Common Stock held in treasury, for the purpose of effecting the conversion of Series H Preferred Stock, the full
number of shares
of Common Stock issuable upon the conversion of all outstanding shares of Series H Preferred Stock. Before taking any action that
would
cause an adjustment reducing the Conversion Price below the then par value (if any) of the shares of Common Stock deliverable upon
conversion of the
Series H Preferred Stock, the Corporation will take any corporate action that, in the opinion of its counsel, is
necessary in order that the Corporation may
validly and legally issue fully paid and non-assessable shares of Common Stock at such adjusted
Conversion Price.
 
(i) Taxes on Conversions. The Corporation will pay any
and all original issuance, transfer, stamp and other similar taxes that may be payable in respect of
the issue or delivery of shares of
Common Stock on conversion of Series H Preferred Stock pursuant hereto. The Corporation shall not, however, be
required to pay any
tax which may be payable in respect of any transfer involved in the issue and delivery of shares of Common Stock in a name other than
that of the holder of the share(s) of Series H Preferred Stock to be converted (nor shall the Corporation be responsible for
any other taxes payable by the
holders of the Series H Preferred Stock), and no such issue or delivery shall be made unless and until
the person requesting such issue has paid to the
Corporation the amount of any such tax or has established to the satisfaction of the
Corporation that such tax has been paid.
 
SECTION 7 Waiver. Notwithstanding anything to the contrary
herein, any provisions of this Certificate of Designation may be waived on behalf of all of
the holders of Series H Preferred Stock
by the affirmative written consent or vote of the Requisite Holders.
 

 



 

 
IN
WITNESS WHEREOF, the Corporation has caused this Certificate of Designations, Preferences and Rights to be duly executed by
its Chief Executive
Officer, this 26th day of June 2024.
 
  By: /s/ Mark Iwicki
  ​ Name: Mark Iwicki
    Title: Chief Executive Officer
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wilmerhale.com
 
July 25, 2024
 
KALA BIO, Inc. 
1167 Massachusetts Avenue 
Arlington, MA 02476
 

Re:        Registration
Statement on Form S-3
 
Ladies and Gentlemen:
 

This opinion is furnished to you in connection
with a Registration Statement on Form S-3 (the “Registration Statement”) filed with the Securities and
Exchange Commission
(the “Commission”) under the Securities Act of 1933, as amended (the “Securities Act”), for the registration
of the resale of an
aggregate of 3,519,514 shares (the “Shares”) of common stock, par value $0.001 per share (the “Common
Stock”), of KALA BIO, Inc., a Delaware
corporation (the “Company”). All of the Shares are being registered on
behalf of certain stockholders of the Company (the “Selling Stockholders”). The
Shares consist of (i) 1,197,314 outstanding
shares of Common Stock (the “Outstanding Shares”) that are held by the Selling Stockholders, (ii) 292,800
shares of
Common Stock issuable upon the conversion of shares of Series F Convertible Non-Redeemable Preferred Stock, par value $0.001 per
share (the
“Series F Preferred Stock” and such shares, the “Series F Conversion Shares”), that are
held by certain of the Selling Stockholders, (iii) 1,090,100 shares of
Common Stock issuable upon the conversion of shares of Series G
Convertible Non-Redeemable Preferred Stock, par value $0.001 per share (the “Series G
Preferred Stock” and such shares,
the “Series G Conversion Shares”), that are held by certain of the Selling Stockholders and (iv) 939,300 shares
of
Common Stock issuable upon the conversion of shares of Series H Convertible Non-Redeemable Preferred Stock, par value $0.001
per share (the “Series H
Preferred Stock” and such shares, the “Series H Conversion Shares”), that
are held by the Selling Stockholders.
 

We are acting as counsel for the Company in connection
with the registration for resale of the Shares. We have examined signed copies of the
Registration Statement as filed with the Commission.
We have also examined and relied upon minutes of meetings of the stockholders and the Board of
Directors of the Company as provided to
us by the Company, the stock record books of the Company as provided to us by the Company, the Restated
Certificate of Incorporation
of the Company (as restated and/or amended to date, the “Certificate of Incorporation”) and the Third Amended and Restated
By-Laws of the Company (as restated and/or amended to date), and such other documents as we have deemed necessary for purposes of rendering
the
opinions hereinafter set forth.
 

In our examination of the foregoing documents,
we have assumed the genuineness of all signatures, the authenticity of all documents submitted to us
as originals, the conformity to
original documents of all documents submitted to us as copies, the authenticity of the originals of such latter documents and
the legal
competence of all signatories to such documents.
 

Our opinion below, insofar as it relates to the
Selling Stockholders’ shares being fully paid, is based solely on a certificate of the Chief Financial
Officer of the Company confirming
the Company’s receipt of the consideration called for by the applicable resolutions authorizing the issuance of such
shares.
 

We assume that the appropriate action will be
taken, prior to the offer and sale of the Shares by the Selling Stockholders, to register and qualify the
Shares for sale under all applicable
state securities or “blue sky” laws.
 

We express no opinion herein as to the laws of
any state or jurisdiction other than the General Corporation Law of the State of Delaware.
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Based upon and subject to the foregoing, we are
of the opinion that (i) the Outstanding Shares have been duly authorized and are validly issued, fully

paid and nonassessable, (ii) the
Series F Conversion Shares have been duly authorized for issuance and, when issued and delivered upon conversion of the
Series F
Preferred Stock, in accordance with the terms of the Certificate of Incorporation, will be validly issued, fully paid and nonassessable,
(iii) the
Series G Conversion Shares have been duly authorized for issuance and, when issued and delivered upon conversion
of the Series G Preferred Stock, in
accordance with the terms of the Certificate of Incorporation, will be validly issued, fully
paid and nonassessable and (iv) the Series H Conversion Shares
have been duly authorized for issuance and, when issued and
delivered upon conversion of the Series H Preferred Stock, in accordance with the terms of
the Certificate of Incorporation, will
be validly issued, fully paid and nonassessable.
 

It is understood that this opinion is to be used only in connection
with the offer and sale of the Shares while the Registration Statement is in effect.
 

Please note that we are opining only as to the
matters expressly set forth herein, and no opinion should be inferred as to any other matters. This opinion
is based upon currently existing
statutes, rules, regulations and judicial decisions, and we disclaim any obligation to advise you of any change in any of
these sources
of law or subsequent legal or factual developments which might affect any matters or opinions set forth herein.
 

We hereby consent to the filing of this opinion
with the Commission as an exhibit to the Registration Statement in accordance with the requirements of
Item 601(b)(5) of Regulation
S-K under the Securities Act and to the use of our name therein and in the related prospectus under the caption “Legal
Matters.”
In giving such consent, we do not hereby admit that we are in the category of persons whose consent is required under Section 7
of the Securities
Act or the rules and regulations of the Commission.
 
Very truly yours,  
   
/s/ Wilmer Cutler Pickering
Hale and Dorr LLP  
   
WILMER CUTLER PICKERING HALE
AND 
DORR LLP  
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CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING
FIRM

 
We consent to the incorporation by reference in this Registration Statement
on Form S-3 of our report dated March 29, 2024 relating to the financial
statements of KALA BIO, Inc., appearing in the
Annual Report on Form 10-K of KALA BIO, Inc. for the year ended December 31, 2023. We also consent
to the reference to
us under the heading "Experts" in such Registration Statement.
 
/s/ Deloitte & Touche LLP
Boston, Massachusetts
 
July 25, 2024
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Calculation of Filing Fee Tables
 

Form S-3
(Form Type)

 
KALA BIO, Inc.

(Exact Name of Registrant as Specified in its Charter)
 

Table 1: Newly Registered and
Carry Forward Securities
 

 
Security

Type

Security
Class
Title

Fee
Calculation

or Carry
Forward

Rule
Amount

Registered

Proposed
Maximum
Offering
Price Per

Unit

Maximum 
Aggregate 
Offering 

Price
Fee 
Rate

Amount of
Registration

Fee

Carry
Forward

Form
Type

Carry
Forward

File
Number

Carry
Forward
Initial

Effective
Date

Filing Fee
Previously

Paid In
Connection

with
Unsold

Securities
to

be Carried
Forward

Newly Registered Securities

Fees to Be
Paid Equity

Common
Stock,
$0.001

par value
per share Other 3,519,514(1) $6.84 (2) $24,073,475.76 (2) 0.00014760 $3,553.25        

Fees
Previously

Paid — — — — — — — —        
Carry Forward Securities

Carry
Forward

Securities — — — — — — — — — — — —
  Total Offering Amounts   $24,073,475.76 (2) — $3,553.25        
  Total Fees Previously Paid       —        
  Total Fee Offsets       —        
  Net Fee Due       $3,553.25        

 
(1) The shares of common stock will be offered for resale by the selling stockholders pursuant to the prospectus contained in the registration
statement to

which this exhibit is attached. The registration statement registers the resale of an aggregate of 3,519,514 shares of the
Registrant’s common stock,
which consists of (i) 1,197,314 outstanding shares of common stock, (ii) 292,800 shares of
common stock issuable upon the conversion of outstanding
shares of Series F Convertible Non-Redeemable Preferred Stock, (iii) 1,090,100
shares of common stock issuable upon the conversion of outstanding
shares of Series G Convertible Non-Redeemable Preferred Stock
and (iv) 939,300 shares of common stock issuable upon the conversion of outstanding
shares of Series H Convertible Non-Redeemable
Preferred Stock. Pursuant to Rule 416 under the Securities Act of 1933, as amended (the “Securities
Act”), the shares
of common stock being registered hereunder include such indeterminate number of shares of common stock as may be issuable upon
stock splits,
stock dividends, or other distribution, recapitalization or similar events.

 
(2) This estimate is made pursuant to Rule 457(c) of the Securities Act solely for purposes of calculating the registration
fee. The proposed maximum

offering price per share and maximum aggregate offering price are based upon the average of the high and low
sales prices of the Registrant’s common
stock on July 22, 2024, as reported on The Nasdaq Capital Market.

 

 


